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Letter from the President of the -American Bar - Association 


To Att MEMBERS OF THE Bar: 
At the recent meeting of the American Bar Association at Grand Rapids, 


a nation-wide movement was inaugurated which, in its accomplishment, will 
serve the public interest and will also directly benefit every member of the bar. 
When the history of our profession is written, the Conference of State and 
Local Bar Association Officials held on August 29th may constitute an im- 
portant landmark. 

At that meeting'a National Bar Program was definitely decided upon. A 
project for focusing the attention of lawyers in all parts of the country on a 
few important subjects was adopted and will be carried out during the com- 
ing year. 

The plan for a common effort to solve the most troublesome problems of 
the profession will go far toward establishing on a firmer footing the position 
of leadership in the affairs of state and nation rightfully belonging to the law- 
yer, but which he now stands in danger of losing. 

The subjects which were selected by the Conference of Bar Association 
Presidents and Secretaries and which were ratified by the Executive Committee 
of the American Bar Association, were: 


1. Criminal Law and Its Enforcement. 

2. Legal Education and Admissions to the Bar. 

3. Unauthorized Practice of Law. 

4. Selection of Judges. 

A clearing house is being established in the office of the American Bar 

Association in Chicago, where information on these and other topics will be 

- available and to which reports should be made of any action or activity in bar 
associations over the country. It is hoped in this way to crystallize the opinion 
of lawyers on these important matters and to develop a national sentiment 
which will represent the attitude of the bar. 
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An assistant will be working with me along these lines and every effort 
will be made in the office of the American Bar Association to be of assistance 
to the state and local organizations which may desire help in doing the con. 
templated task. 

I feel that this is a great opportunity for the bar to exert its influence and 
by a unity of effort in terms of work make an important contribution to the 
improvement of the administration of justice. 

A concrete program outlining steps to be taken by state and local bar 
associations to assist in this program will be sent out shortly. 

I personally believe this movement is designed to promote the public 
welfare and I pledge myself to give the full support of my administration to it, 

Faithfully yours, 
Earte W. Evans, 
President of the 
American Bar Association 


An Outline of the National Bar Program 


I. 


The necessity for united action and coordinated effort by the profession as 
evidenced by: 

1. Increasing competition by other agencies in various branches of legal work, 
such as: collections, estates and administration, real property and titles, and 
taxation. 

2. Lack of preparedness to meet a multiplicity of new problems requiring legal 
as well as administrative adjustment under a changing philosophy of govern- 
ment. 

3. The failure of public confidence in the profession’s ability to master prob- 
lems peculiarly its own, such as: proper standards of admission, legal ethics, 
and delay in the administration of justice. 

4. The failure of the Associations to secure the enactment of socially beneficial 
legislation and to combat harmful legislation, and the charge that they are 
not representative, and speak for a section of the bar, rather than for the 
whole bar. 

5. The lack of working contacts between the Associations, entailing financial 
waste and lost energy. 


II. 


The structure of the American Bar Association. Its capacity and ability to 
lead united effort upon a National Bar program. 

1. It is a national organization. 

2. It has a membership of over 28,000. Its Executive Committee consists of fif- 
teen members, each of whom devotes a very considerable portion of his time 
to the work of the Association. Its General Council is composed of one mem- 
ber from each state, of prominent and representative character. Its member- 
ship meets annually in General Assembly. 
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It has a means of communication, national in circulation—the Journal of 
the American Bar Association. 

4.It has adequately staffed headquarters. 

s.It has personal contacts throughout the country. 

6.It has permanently established and financed Sections, Standing Committees 
and Special Committees, which specialize in work on particular subjects. 

7. It is, therefore, well built to handle and consider problems national in scope 
and of importance to the whole bar and to lead and organize a real coordina- 
tion of effort. 

III. 
The National Bar Program and Coordination Plan. How it will work. 

1. The first necessity is for a program. It must not be too complex. The work 
done by the various Associations throughout the country can not all be 
brought to the attention of the bar of the country because it is too diversified. 
The American Bar Association has made a survey of the subjects on which 
the state and other associations have in fact been at work during the past 
five years. This survey shows that a great deal of work is done but that it is 
frequently staggered as to particular subjects and that no means exist for 
drawing uniform and general conclusions. 

From this survey and conferences with State Associations and American Bar 
Association sections and committees and others, certain subjects were select- 
ed. A committee from the Conference of Bar Association Officers which met 
in Grand Rapids on August 29, chose four of these subjects and this choice 
was ratified by the Executive Committee of the American Bar Association. 
The National Bar Program for the year 1933-1934 will embrace the follow- 
ing topics: 

(a) Criminal Law and Its Enforcement. 

(b) Legal Education and Qualifications for Admission to the Bar. 

(c) Unauthorized Practice of Law. 

(d) Selection of Judges, and Bar Activities in Connection Therewith. 


2. What is to be done with the National Bar Program? Cooperation of State 


and Local Associations. 

(a) The Program will be sent to every Association which indicates a desire 
to take part in the Coordination movement. 

(b) What will then be the duty of each Association ? 

(i) To submit the list of subjects on the Program to its Executive Com- 
mittee or appropriate officers and certify those subjects which are 
formally adopted by it for cooperative work. 

(ii) Upon certification as to the adoption of the National Bar Program 
in whole or part, the Executive Committee and officers of each As- 
sociation are to refer the subjects selected to appropriate committees 
of their Association with instructions to work upon them during the 
year. The objective will be to obtain as wide a reaction from its 
membership as is possible—through publicity in its bar journal or 
otherwise; further, to stimulate discussion in all ways possible and 
especially by featuring the subjects selected on its annual program. 

If possible, it is desired that some method be devised for tabulating 
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or appraising the opinion of the bar in the state or locality of any 
Association as to the controversial aspects involved in any subject or 
proposal (e.g., if the subject is Unauthorized Practice, the argu. 
ments and sentiment in that locality for or against, proposed rem. 
edies, etc.) ; finally, to get a resolution passed when local sentiment 
has crystallized, registering it for or against the proposals involved 
under any of the subjects or problems considered; and, lastly, to 
furnish, in addition thereto, all pertinent information as to local 
conditions influencing local feeling. 

(c) To send evidence of local reactions, committee conclusions, opinions and 
any resolutions to the American Bar Association headquarters within 
eight months, and not later than May 1, 1934. 

(d) From time to time to send to the American Bar Association head- 
quarters for information, literature, reports or notations as to what ac- 
tion is being taken in other states in the consideration of such subjects, 
and likewise for digests of the work of their Associations. 

3. What the American Bar Association will undertake to do. 

(a) Inform all cooperating Associations as to the opinions and work of other 
Associations and their committees, in other parts of the country, on the 
subjects on the National Bar Program. 

(b) Provide the same service in respect to work being done, and findings and 
conclusions of the American Bar Association committees and sections on 
the same subjects. 

(c) Eventually (probably not during the first year or two), prepare and send 
out printed monthly service, covering information on subjects in the 
National Bar Program, and any other information helpful and neces- 
sary, to cooperating Associations. 

(d) Advise all cooperating Associations as to national legislation affecting 
their interest, with digest and comment as to probable effect of such 
legislation on members of the legal profession. 

(e) Provide field service to discuss by personal contact and interview, ways 
and proposals for further advancing the work in the mutual interest of 
the Coordinated Associations. 

(f) After May 1st, digest material received from cooperating Associations 
showing combined opinions, work, findings and conclusions of the 
Associations which have been working upon the National Bar Program 
during the year. Analyze this material, presenting the arguments ad- 
vanced for and against controversial phases of any subject. Tabulate and 
furnish statistical supporting data when necessary. Build a permanent 
file and record. 

(g) Print such conclusions and findings, at least in summary form, either in 
the American Bar Association Journal, or special annual report or as 
part of the report of its appropriate committees or sections, in order to 
insure permanent preservation of the work of cooperating Associations. 

(h) Provide a forum, when necessary, for the debate of controversial aspects 
of any subject upon which national opinion has crystallized on two sides. 
Arrange suitable program with informed speakers for the debate and 
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discussion of such subjects as are needful of wide opportunity for discus- 
sion at an annual meeting. This provision guarantees to the membership 
of the bar an opportunity to present its views in distinction to and re- 
gardless of the work done by the committees. 

(i) Secure suitable publicity in the press and through legal publications of 
all ultimate findings and conclusions, so that the attention of the public 
may be awakened to the significance and breadth of the work under- 


taken. 








IV. 
Considerations mot involved in the Coordination Plan and National Bar 

Program. 

1.It does not require money from the cooperating Associations. The service 
offered is not sold. 

2.It does not deprive the constituent Associations of autonomy nor does it 
seek to destroy or impair or govern them. It does not seek to control local 
opinion. 

3. The mechanics of the plan are not dependent upon so-called “uniformity of 
effort” by every Association. State and local Associations range from those 
highly organized and very active to some which are not well organized and 
are inactive. Under the plan and movement proposed, strong, active and 
willing Associations can cooperate to as great a degree as they desire with- 
out being held back. 

4. The Plan does not present any problem or change in the internal political 
organization of either the constituent Coordinated Associations, or the Amer- 


ican Bar Association. 



















V. 
If the Coordination Movement is adopted and is successful what will be 


accomplished ? 

1. The profession will discharge its duty to the public to a much greater degree 
than it is at present. It will regain its rightful place of leadership in our na- 
tional life which it is now in danger of losing. 

2. It will accomplish something concrete and practical. 

3. It will influence public opinion and professional public opinion and present 


a united front in shaping enlightened legislation. 


SUBJECTS ADOPTED FOR CURRENT YEAR 
1. Criminal Law and Its Enforcement. 
2. Legal Education and Qualifications for Admission to the Bar. 


3. Unauthorized Practice of Law. 
4. Selection of Judges, and Bar Activities in Connection Therewith. 
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Fudicial Selection 


By E. SmyTHe GamsreLt, Atlanta, Georgia 
An address delivered before the Conference of Bar Association Delegates, 
American Bar Association, Grand Rapids, Michigan, August 28, 1933 


It is difficult to overestimate the importance of the judiciary in the mod- 
ern state. Human relationships have become so complex, the powers delegated 
by the law-making bodies so wide, and the State and Federal Governments 
have so far projected themselves into the affairs of men that the judge is per- 
haps more than at any previous time the safeguard of personal liberty and 
security. He is more than a mere arbiter of disputes; it is his business to inter- 
pret the law, to grasp the true relationships evolved by the changing conditions 
of society and to express the rules which these relationships demand. 

The judge, in the nature of things, must not only be learned and upright— 
he must also be independent and fearless if his judgments are to command that 
respect and popular confidence which is their only enduring strength. The 
bench is no place for those who bow to gusts of opinion or who truckle to 
organized groups of voters. The judge speaks not for groups nor even for ma- 
jorities but for the whole people, interpreting the law as it is developed, and 
if he is to command respect, he must speak without fear or favor and without 
regard to personal or political consequences. Chief Justice Marshall said: “The 
judiciary comes home in its effects to every man’s fireside; it passes on his 
property, his reputation, his life, his all. Is it not, to the last degree, important 
that he should be rendered perfectly and completely independent, with nothing 
to influence and control him but God and his conscience?” 

Obviously the method by which judges are selected and the kind of men 
chosen are a matter of first importance. It is encouraging to find that lawyers, 
proverbially conservative and generally satisfied with whatever legal institu- 
tions they have grown familiar with, are seriously considering new measures 
designed to maintain the judiciary at a high level in this country. One of the 
most significant trends in the legal profession is the development of sentiment, 
especially in the larger cities, for a more expert and responsible mode of select- 
ing judges than that now existing in most of the states in this country. 

In every civilized country of the world except in the Cantons of Switzer- 
land and in the United States, the judges are appointed, not elected. It was 
about a century ago that English and early American traditions were departed 
from in the newer states of this country and popular election of judges was 
introduced. The philosophy implied by the change from appointment, and 
tenure during good behavior, rested on a general belief among the rough and 
ready people who were swarming across this continent that the office of judge 
did not call for exceptional ability and that there was no disadvantage in fre- 
quent judicial turnover. The desire of pioneer lawyers to annex the judicial 
title with a view to prestige and advantage in later professional life doubtless 
was a circumstance influencing the change to popular election. Today in three- 
fourths of the states of this country judges are elected by direct popular vote; 
in Rhode Island, South Carolina, Vermont and Virginia they are elected by 
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the legislature; and in Massachusetts, Connecticut, New Hampshire, Delaware, 
Maine, Mississippi, New Jersey, and in certain courts of Florida they are ap- 

inted by the executive, subject to legislative confirmation, as in the case of 
our federal judiciary. The terms of the elected judges vary greatly, there being 
a two-year term in Vermont, while the judges of the highest court in New 
York have a fourteen-year term, and those in Pennsylvania have a twenty-one 
year term. 

Many states have in the past century experimented with various selective 
methods. My own state, Georgia, adopted direct election in 1777; changed to 
legislative choice in 1789; changed again to executive appointment with the 
consent of the senate in 1868; returned to legislative selection in 1877; and to 
direct election in 1898. Substantial objections have been leveled at all methods. 
The arguments on the merits and demerits of the elective and appointive sys- 
tems are time worn and well known, but yet undetermined. As was said by 
Rufus Choate in 1853: “What is demanded of us is to compare the good and 
evil of the different systems and select the best.” 

Let us examine the two most common methods: Selection by direct elec- 
tion and selection by appointment. Theoretically the selection of our judges by 
direct vote of the people is ideal and may be defended on the most excellent 
foundation of reason. The underlying theory is that the people—the electorate 
—are qualified to make the selection—that it is their prerogative to pass upon 
the qualifications of their judges, as well as of their law makers and executives. 
But it must be remembered that the legislative and executive officers are elected 
to carry into effect certain political measures and policies decided upon by the 
electorate, whereas a candidate for a judgeship can legitimately and honorably 
make only one promise: To apply the provisions of the fundamental law and 
the statutes as he finds them to exist in the light of prior authoritative deci- 
sions. Legislators are agents of the people to make their laws, but the people 
can have, in the nature of things, no agency in the decision of litigation be- 
tween individuals. It is said that electioneering judges have been known to 
publicly pledge themselves to certain decisions if returned to office. But I sub- 
mit that it is contemptuous of the law and justice for the people to attempt to 
dictate directly or indirectly to a judicial officer what his decisions shall be, and 
a threat of decisional control at the polls is the worst and most intolerable 
tyranny. 

After all, in populous states or localities where there is the typical long 
ballot and the party machines are well organized, the judges, although going 
through the form of election, are in fact not elected but are appointed by the 
party leaders who often are governed by political considerations in centering 
upon the nominees. Party leaders made these appointments openly and with a 
certain degree of responsibility under the convention system. In recent years 
they have dictated the nominees, less openly, and unfortunately with less re- 
sponsibility, under the primary system. The voter selects the one of two or 
on opposing parties he prefers, and approves an appointment made by its 
leaders. The truth is that in the metropolitan districts, and to a considerable 
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degree outside, the selection of judges by some sort of appointing power can. 
not be avoided. 

Another objection to the elective system is that the qualifications for judi- 
cial office are not such as the general public can easily assess. That a candidate 
has the requisite knowledge of the law, a balanced mind and intellectual hon. 
esty, the ability to brush aside inessentials and drive to the heart of a case, can 
be known to a comparative few of the voters. It cannot be denied that eminent 
judges in my state and elsewhere have been selected under this system—among 
them Georgia’s great Chief Justice Logan E. Bleckley and New York’s Chief 
Judge Cardozo, both of whom, however, were originally designated by execu- 
tive appointment. But the elective system has elevated many thoroughly un- 
suited and unfit. It has been suggested that if the influence of the party leaders 
can be eliminated the electorate will necessarily make an honest and proper 
choice. But the fact that the party leaders have made a choice is not the cause 
of the electorate’s failure to make a choice. On the contrary, the party leaders 
dictate the judicial elections because the electorate regularly goes to the polls 
insufficiently informed to make a choice of judges. That is due to the fact 
that the office of judge is inconspicuous, technical and highly specialized and 
the determination of who is qualified for the office is unusually difficult, even 
when an expert in possession of all the facts makes the choice. 

Under the elective system every candidate for judicial office must be an 
office seeker. Before the end of his term the judge must interrupt his judicial 
duties and devote valuable time to a campaign; in fact, it is too often the case 
that the elected judge devotes considerable attention during his entire term, 
both on and off the bench, to his campaign for reelection. The qualities that 
make for popularity in a candidate for judicial office are sometimes the very 
qualities that unfit him for service on the bench. 

A most serious objection to the elective system is that nowadays some of 
the best of our judicial material will not accept judicial position because of an 
aversion to running for public office with its distasteful campaign methods and 
because of the brief tenure and necessity for repeated campaigns if one is to 
remain in office. The chance element inspires a horde of political lawyers to 
muscle their way into the primaries and discourages the kind of lawyer who 
is needed for judicial office and who might be drafted under different circum- 
stances. While in the pioneer days it might not have been objectionable, and 
to a certain extent it may have been desirable, for those seeking judicial office 
to campaign among the electorate and build up a close personal acquaintance, 
it cannot today be said that there is any virtue in such a procedure, as the judi- 
cial candidate in most of our modern communities is unable to personally 
know any considerable number of the voters but must depend upon paid ad- 
vertising and upon dealing with the heads of political, civic, religious and race 
groups, which arrangement tends toward the disregard of judicial qualifica- . 
tions and the consideration of political and other outside factors. 

Rufus Choate, in answer to the question whether the people should be 
permitted to choose their own judges, declared: 

“If the nature of the office be such, the qualifications which it de- 
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mands, and the stage on which they are to be displayed be such, that the 

people can judge of those qualifications as well as their agents; and if, still 

farther, the nature of the office be such that the tremendous ordeal of a 

severely contested popular election will not in any degree do it injury— 

will not deter learned men, if the office needs learning, from aspiring to 
it; will not tend to make the successful candidate a respecter of persons, 
if the office requires that he should not be; will not tend to weaken the 
confidence and trust, and affectionate admiration of the community toward 
him, if the office requires that such be the sentiments with which he 
should be regarded—then the people should choose by direct election. If, 
on the other hand, from the kind of qualifications demanded, and the 
place where their display is to be made, an agent of the people, chosen by 
them for that purpose, can judge of the qualifications better than they can; 
or if from its nature it demands learning, and the terrors of a party can- 
vass drive learning from the field; or if it demands impartiality and gen- 
eral confidence, and the successful candidate of a party is less likely to 
possess either—then the indirect appointment by the people, that is, ap- 

pointment by their agent, is wisest. * * * 

“The qualities which fit the judge for the office are quite peculiar; 
less palpable, less salient, so to speak, less easily and accurately appreciated 
by cursory and general notice. * * * What the public chiefly see is the 
effective advocate; him their first thought would be perhaps to make their 
candidate for judge; yet experience has proved that the best advocate is 
not necessarily the best judge—that the two functions exact diverse qual- 
ifications, and that brilliant success in one holds out no certain promise 
of success in the other. * * *” 

Little of the elective evil would be remedied if the nominations of judicial 
candidates were made non-partisan in character. In fact, this practice has been 
resorted to by the two dominant political parties in New York City and the 
bar there denounced the fixing of a non-partisan judicial ticket as a “deal” 
subversive of good government. Such a scheme merely means that the political 
bosses offer the voter one choice instead of two or more. 

Election by the legislature, while not open to all the objections that have 
been made to popular election, has inherent weaknesses. Such plan has the 
vice of scattered responsibility, which as in the case of popular election does 
not call forth the most conscientious, painstaking and searching consideration 
of judicial qualifications and is open to political trading and the disregard of 
character, ability and fitness of the candidate, whereas the selective authority 
ought to be conspicuous and in the highest degree interested in and responsible 
for the due administration of justice. Furthermore, lacking personal knowledge 
of the qualifications of the most able members of the bar, who so often are not 
members of the legislature, it is natural that the members of the legislature 
should consider for the bench only those lawyers who are members of the 


legislature. 
Nor would the bar association primary correct the defects of the direct 
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elective system. It is a well known fact that when the people vote they will not 
as a rule tolerate dictation from any civic or professional group. 

In some of the older states where judges have always been appointed by 
the governor and where the policy has long been established of appointing 
judges on the basis of fitness rather than political expediency, there can be no 
doubt that the result has been far better than under popular election. The 
power and position of the governor is conspicuous and his responsibility to the 
electorate is direct. But there are many who object to appointment with secure 
tenure, because of: first, the peril of political appointment; second, the danger 
that state judges will become tyrannical like certain supposed federal judges; 
and, third, the possibility that corrupt or disabled men will find an opportunity 
to remain on the bench for life. It seems to me the proper guaranties against 
such abuses are (1) careful selection of judges by some one competent to 
select; (2) proper supervision over inferior judges by their judicial superiors, 
and (3) effective methods of removing unfit judges. 

Some ten years ago the Bar of Georgia seriously undertook to devise a 
scheme in which the desirable features of both the appointive and elective 
systems would be incorporated and the evils thereof eliminated. Louisiana, 
Ohio and California likewise have attempted to evolve schemes aimed at 
avoiding the objections leveled at the older methods. 

I believe that the nomination of judges by the executive or an elected 
chief justice is the most satisfactory system of selection. But it is inadvisable to 
leave so momentous a matter to the unfettered discretion of any single politi- 
cian. Personal friendship and political eminence would exert far too great an 
influence upon the one in authority. 

Mr. Harold J. Laski, writing in the Michigan Law Review, suggests ap- 
pointment by the governor assisted by a committee of the supreme court judges, 
the attorney-general and the president of the state bar association, to be con- 
firmed by the senate. Coupled with this proposal he would have a permanent 
tenure for judges with compulsory retirement at the age of seventy. 

The plan of the Commonwealth Club of California as approved by the 
California State Bar and resolution of the California General Assembly is 
limited in its application to counties having more than 200,000 population. 
It provides for the nomination of circuit judges in such counties (provided 
their voters shall accept the plan at an election to be held subsequent to the 
adoption of the constitutional amendment) by a board composed of the Chief 
Justice of the Supreme Court, the presiding justice of the local court of appeal 
and the local senator. Not less than two nor more than three names are to be 
submitted by this board and the governor is limited in his choice to the list 
so made. Appointments are to be for a full term of four years so as to afford a 
fair trial of the appointee whose name will then be submitted to the voters on 
a separate ballot without competition. If the incumbent receives a vote of ap- 
proval he will serve for an additional term. 

Another novel plan reflecting a compromise between the elective and ap- 
pointive systems, is that advanced by the Cleveland Bar Association. Under 
that plan all judges would be appointed by the governor with the consent of 
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the senate, and tenure would be for six years, after which each incumbent’s 
name would be submitted to the voters, who would determine whether he 
should remain in office. In making appointments the governor would be aided 
py the recommendations of an advisory committee composed of the Chief 
Justice, one appellate court justice, one judge in each of the other courts, and 
three practicing lawyers. The governor would not be limited to a consideration 
of the not more than five names recommended by the committee but by fol- 
lowing its suggestions could escape political pressure. 

The Louisiana Bar Association has evolved a plan whereby at intervals 
of twelve years it would be determined in a non-competitive popular election 
whether a particular judge should be retained in office. 

A committee of the Georgia Bar Association proposed a somewhat similar 
revision of Georgia’s selective system in 1924. Two years ago a committee of 
twenty-five representative Georgia citizens was formed and recently has pre- 
sented for consideration a proposed new constitution. This draft contains the 
judicial plan which has been sponsored by the Georgia Bar Association. It pro- 
vides that the governor would make Supreme Court appointments to be ap- 
roved by the senate. However, each selection would be made from five names 
submitted by the bar, no two of the five to come from the same district. The 
same scheme would apply to superior court selections except that the bar from 
the district would name three men from whom the governor would select his 
appointee. The Georgia plan provides that the judge in office shall at stated 
intervals run against his own record. A judge desiring reelection would at the 
end of his term have his name placed on a special ballot and the people would 
be allowed to vote as to his retention. If they should decide to remove him, the 
original procedure for selecting his successor would be employed. It will be 
seen that the Georgia plan not only takes the original selection of a judge out 
of politics by having the appointment made from a panel nominated by the 
bar who are his fellows and are constant and critical observers of his character, 
his temperament and capabilities, but also guarantees long tenure and freedom 
from political tension for all worthy judges—a measure of justice always denied 
judges under the system of popular election. Under the Georgia plan if a judge’s 
record is good, he will rarely be retired. On the other hand, if he should be 
tyrannical, unjust in his decisions, or if he should prove unsuited to judicial 
station, he could easily be retired through this method. A corrupt judge could 
be summarily impeached. A capable, conscientious, and able judge would not 
be required to enter a political campaign against an ambitious, or perhaps a 
disgruntled number of his bar, for no one could offer for the office until the 
people voted to retire the incumbent. Even then a candidate would have to be 
nominated by members of the bar and submit his qualifications to the gover- 
nor, who would make the final selection. The Georgia committee believes that 
this method offers many advantages over any of those previously tried in the 
state and that its adoption will tend to elevate the judicial station and remove 
courts and judges from politics. 

It will at once be seen that the Georgia plan, placing the selection of 
judges in the hands of the Chief Executive, aided by the bar, is designed to 
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discover and enlist for judicial service lawyers of known character and ability, 
and that the plan has the advantage of making the bench attractive to the 
higher type of lawyer who would be willing to serve in judicial capacity but for 
the unattractive prospect of periodical campaigns involving politics, personali- 
ties, and the temptation to trim~the sails of the administration of justice to 
catch the popular breeze or curry support from the political powers. 

Happily the judges of Georgia for the most part have been men of the 
highest character, capacity and fitness; this despite the fact that for the past 
thirty-five years they have been elected by popular vote. But it is becoming 
increasingly difficult to persuade the best element of our bar to accept judicial 
position, due largely to the distasteful factors attributable to politics and direct 
election. The rewards in private practice in recent years have so far surpassed 
the emoluments of judicial office, that the scant honor now attaching to the 
political bench offers no inducement to a successful lawyer to abandon the 
security of his established practice and embark upon the uncertainties of a 
judicial career. Fundamentally I favor government by the people and direct 
elections in so far as they may contribute to efficiency in government; but I am 
convinced that the judicial office is so far removed from the understanding of 
average voters and the qualifications of the office are so special and unique 
that the voters would do well to entrust the selection of judges to their elected 
governor aided and advised by the bar. 

A heavy measure of responsibility for the present weakness of our state 


judiciaries rests upon the lawyers. Primarily it is the duty of the bar to bring 
about the needed reforms. 


At the meeting of the Alabama State Bar 
Association held in June, the following reso- 
lution was passed: 


“Be It Resolved by the Alabama State 
Bar Association, in annual meeting assem- 
bled, that it is the consensus of the opinion 
of this association that the standard for ad- 
mission to the practice of law in the state 
of Alabama should be raised so that the 
same shall be not less than those prescribed 
and recommended by the American Bar 
Association; and 

“Be It Further Resolved, that the Board 
of Bar Commissioners of Alabama is here- 
by requested to promulgate and put into 
effect at as early a date as it shall deem 
practicable, such rules and regulations rela- 
tive to admission to the practice of law in 
Alabama as may be necessary in order to 
carry out the expression herein contained.” 

* * 

Bar RecuiaTion By SUPREME Court 

The Supreme Court of Illinois has recent- 
ly (April 21, 1933) issued an order ap- 


pointing commissioners empowered and 
charged with the duty of making investiga- 
tions into charges against members of the 
bar. The commission so set up has power 
to make all necessary rules and by itself, or 
by such committees as it may designate, 
take evidence, issue subpoenas, swear wit- 
nesses, transcribe the evidence and report 
to the court its conclusions of fact and law. 
Such recommendation will result in an or- 
der and judgment of the court unless ex- 
ceptions are filed. Provision is made for 
service on the defendant of a copy of the 
findings and recommendation. Ten days’ 
time is given for exceptions and twenty days 
more to file the record and proofs, or any 
desired portion of the same. With the rec- 
ord must be filed printed abstracts and 
briefs. The commission will select a lawyer 
to file additional abstracts and briefs, if 
necessary, within twenty days, to be an- 
swered by the defendant in seven days. 
Thereupon the court will pass on the mat- 
ter, and enter its judgment.—Los Angeles 
Bar Association Bulletin. 
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The Last (lear (hance ‘Doétrine in Kansas 
By Epwarp D. Osporn 


The familiar contributory negligence rule denies to one whose negligence 
has contributed to cause or permit harm to his own interests any right of ac- 
tion against another whose negligent breach of duty has likewise contributed 
to the same harm, thus throwing the full burden of the loss on the person in- 
jured. In 1842 the case of Davies v. Mann, 10 M. & W. 546, introduced or 
recognized a doctrine which has had the practical effect of permitting the in- 
jured party in certain situations to recover damages against the negligent 
wrongdoer, notwithstanding the former’s contributory negligence. It is pro- 

d to trace the adoption and development of that doctrine, commonly 
known as the “last clear chance doctrine”, in this state and to consider its 
scope and its practical application as determined by the Kansas decisions. 


The doctrine of contributory negligence has been recognized and fol- 
lowed in Kansas from the earliest days. (Union Pacific Ry. Co. v. Rollins, 5 
Kan. 167; Larkin v. Taylor, 5 Kan. 433, 455; Mason v. Mo. Pac. Ry. Co., 27 
Kan. 83). But contributory negligence does not bar recovery for intentional or 
willful wrongdoing nor for “wanton” or “reckless” conduct. This principle 
was recognized in Kansas as early as the contributory negligence rule itself. 
(Union Pacific Ry. Co. v. Rollins, supra, see pp. 183, 185; Larkin v. Taylor, 
supra; Mason v. Mo. Pac. Ry. Co., supra). It has not infrequently been applied 
in cases where the defendant, with knowledge of a dangerous situation in 
which the plaintiff has placed himself or been placed, acts in a manner certain 
or likely to injure the latter, such action being regarded often as reckless or 
wanton conduct. (Dyerson v. U. Pac. Ry. Co., 74 Kan. 528; Tempfer v. Jop- 
lin & P. Ry. Co., 89 Kan. 374; Harbert v. K. C. Elevated Ry. Co., gt Kan. 605. 
See also instances of this treatment mentioned infra. For a qualification of the 
tule, in cases where one voluntarily exposes himself to the known or expected 
reckless conduct of another, see Beal v. A. T. & S. F. Ry. Co., infra, at p. 255). 
The wanton or reckless conduct rule was, however, found inadequate to cover 
all the situations in which it was thought desirable to give a plaintiff, even 
though negligent himself, relief against the negligent defendant. Accordingly, 
resort was finally had to the doctrine of Davies v. Mann, supra. 

In Kansas Pacific Ry. Co. v. Whipple, 39 Kan. 531, the plaintiff, a deaf 
boy, while walking on a railroad track was run over by an engine. Recovery 
against the railroad company was allowed, notwithstanding pliantiff’s negli- 
gence, because of negligence of the engineer after discovering the boy on the 
track. Though the court asserts the existence of a duty of reasonable care after 
discovery of his presence, the decision is based upon the assumption that the 
engineer’s conduct was reckless and wanton. In Beal v. A. T. & S. F. Ry. Co., 
62 Kan. 250, where an employee of defendant engaged in cleaning cars negli- 
gently attempted to pass to the other side of a car by crawling underneath it 
and was killed by reason of defendant’s negligence in bumping other cars 
against it, the case was discussed and decided upon the theory of wanton and 
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reckless conduct. Metropolitan Street Ry. Co. v. Arnold, 67 Kan. 260, was a 
case to which the “last clear chance” doctrine would be applicable and the court 
apparently did apply it, though not giving it that designation nor discussing 
carefully its scope. The plaintiff's husband, negligently riding a bicycle, was 
struck by defendant’s car, carried for some distance helpless on the fender and 
finally run over and killed. It was held that defendant was liable if the motor. 
man saw or could have seen the dangerous position of the deceased. Kansas 
City-Leavenworth R. R. Co. v. Gallagher, 68 Kan. 424 (street sweeper run 
over by street car), presents a state of facts which might have involved the doc- 
trine in question, but it was decided on the ground that the jury’s verdict nega- 
tived contributory negligence and the doctrine was not referred to. Up to this 
point there had been no definite reference to the “last clear chance” doctrine 
by that name, and, in fact, no full or accurate discussion of the scope and 
ground of the principle of Davies v. Mann, though in the Arnold case, supra, 
it was evidently applied. In Dyerson v. Union Pacific R. R. Co., 74 Kan. 528, 
however, the court for the first time definitely stated the “last clear chance” 
doctrine and discussed its scope and essential elements. Plaintiff, an employee 
of defendant, while negligently standing near the track was struck by a pass- 
ing engine. It was held that plaintiff's recovery was barred by his contributory 
negligence, the “last clear chance” doctrine being inapplicable because of plain- 
tiff's continuing and concurrent negligence. It was also the opinion of the 
court that the doctrine properly applied only where plaintiff's danger was not 
seen but ought to have been observed, the cases of actual observation of the 
danger falling, it was assumed, within the wanton conduct rule. 

Since its original definite recognition, the doctrine has been discussed and 
applied in numerous cases. The Supreme Court has given it particularly care- 
ful consideration in three decisions rendered during the present year (1933). 
In Goodman v. Kansas City, M. & S. R. Co., 137 Kan. 508, where the plaintiff's 
automobile was struck by an interurban car while attempting to cross the 
track, the court held that the last clear chance doctrine did not apply because 
plaintiff’s negligent conduct continued until the collision occurred. The opin- 
ion cites a number of the prior Kansas decisions and enumerates the essential 
elements of liability involved in the doctrine in question. Spencer v. Kansas 
City Public Serv. Co., 137 Kan. 738, an action for causing death, is a some- 
what similar case. The automobile in which the deceased was riding was struck 
at a street intersection by a car of defendant’s. Negligence of the driver of the 
automobile, legally imputable to the deceased, was established, but the plaintiff 
invoked the doctrine of last clear chance to support their action. The court 
held for the defendant, partly because the negligence of the driver continued 
until the moment of the accident, and partly because there was no showing 
of negligence on the part of defendant’s motorman after the danger of the de- 
ceased was perceived. These two cases were followed by Leinbach v. Pickwick- 
Greyhound Lines, 138 Kan. 50, the opinion in which contains the most thor- 
ough discussion of the doctrine of last clear chance to be found in the Kansas 
reports. The question particularly involved was whether the doctrine applies 
to cases where the injured person’s helpless peril was not in fact observed, but 
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ought to have been discovered, the court holding that it does. This decision 
was rendered but a few months ago and is the latest pronouncement of the 
court on the subject. Particular attention is called to the reference therein to 
the treatment of the subject in the Torts Restatement. 

There is by no means complete agreement upon the fundamental ground 
of the doctrine. The question obviously depends largely upon the basis as- 
sumed for the contributory negligence rule itself. The latter is often explained 
as being merely a particular application of the principle of proximate causation. 
Accordingly, it has been said that the plaintiff's negligent conduct and that of 
the defendant are respectively proximate and remote, or the reverse, according 
as the one follows or precedes the other, relative proximity in time being taken 
as the criterion. The theory is open to severe criticism. It has, indeed, an out- 
ward formal and artificial completeness and consistency which has given it 
much popularity and obscured its defects. To a large extent its influence is 
probably responsible for the development of the rule of Davies v. Mann. But 
even as a purely formal explanation, it does not account for important features 
of the rule. Further, it assumes the existence of a general principle, that among 
successive plural responsible causes the sole legal responsibility rests upon that 
one which is latest in point of time, a view now justly in disrepute. Its most 
serious defect is that it has no relation whatever to the considerations of justice 
and policy, of social and ethical need and purpose, which alone in the end can 
warrant the existence of a legal rule. However, it is the theory usually adopted, 
and the Kansas cases have consistently asserted it whenever they have expressed 
themselves upon the question. (Beal v. A. T. & S. F. Ry. Co., 62 Kan. 250; 
Metropolitan Street Ry. Co., v. Arnold, 67 Kan. 260; Dyerson v. Union Pac. 
Ry. Co., 74 Kan. 528; C. R. I. & P. Ry. Co., v. Clinkenbeard, 77 Kan. 481; 
Dunlap v. C. R. I. & P. Ry. Co., 87 Kan. 197; Juznik v. Kansas City Southern 
Ry. Co., 109 Kan. 359). In view of the tendency of the Kansas cases to adhere 
to the doctrine of the sole liability of the latest responsible cause, the proximate 
cause explanation of the doctrine of “last clear chance” may be said to possess 
here a certain merit of consistency. That is the most, however, that can be said. 

In reality, the contributory negligence rule and the last clear chance doc- 
trine rest upon a much more substantial basis of justice and public policy. 
Contributory negligence, though in no way justifying or excusing the de- 
fendant’s wrongdoing, bars the plaintiff’s right of action because he does not 
deserve relief. When applied without qualification, however, it often operates 
too harshly and penalizes the delinquent plaintiff too severely, to the advan- 
tage of the undeserving wrongdoing defendant. The need has been felt for 
some qualifying principle which, while preserving the sound policy of the con- 
tributory negligence rule, will eliminate so far as possible its undue severity. 
That is the function of the last clear chance doctrine. Being an attempt to draw 
the line between justifiable and excessive penalization of the delinquent plain- 
tiff, it is largely a question of practical policy where the line shall be drawn. 
It has, in fact, been so drawn as to permit recovery in cases where, after the 
plaintiff's negligent conduct has ceased, the defendant has an opportunity to 
avert or avoid causing the harm and negligently fails to do so. (70 be continued) 
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Practice in Kansas by Nonresident Lawyers 
By Tuomas E. ATKINSON and FREELAND F. PENNEY 


Much has been written concerning the unlawful practice of law by banks, 
trust and insurance companies, collection and adjustment agencies. There is 
also considerable agitation with regard to various unprofessional and illegal 
activities by members of the bar. Related to these problems from the stand- 
point of analysis, though not involving such vital social concerns, is the matter 
of the practice of law by non-resident attorneys. But the latter seems to be a 
more important topic than the lack of attention in the literature would indi- 
cate.’ In many instances the attorney for one or more parties is a non-resident 
of the state. Important consequences to both clients and lawyers may result 
from this fact. At least the peace of mind of the non-resident attorney is fre. 
quently disturbed by doubt as to what he is permitted to do in the interest of 
his client. We propose to discuss the matter in its various phases from the 
standpoint of the situation that exists in Kansas. As members of the Kansas 
bar may be interested in their own activities in other states, some attention will 
be given to the law and practice elsewhere. However, considerations of space 
forbid complete treatment of the positions taken in other jurisdictions. 


I. 

Frequently an attorney of one state is called upon to pursue extra-terri- 
torial professional tasks unconnected with, or preliminary to, litigation. The 
matter comes to him in the course of his practice in the place of his residence. 
May he, without being admitted to the bar of the other state, or without se- 
curing court permission to practice temporarily, carry on investigations, nego- 
tiations and the like in the latter place? May he prepare, file or record instru- 
ments with administrative boards or other public officers of such states? These 
are typical of the questions which may arise—many others could be suggested. 

Doubtless a jurisdiction, in the exercise of the police powers, could forbid 
activities of this sort. The practice of law both in and out of court is a privilege, 
for which a license is required even in the case of residents. There is no right 
under the privileges and immunities clause of the Federal Constitution en- 
titling lawyers of one state to practice in another.” The writers have been un- 
able to discover any state statutes* which expressly forbid a member of the 
bar of other jurisdictions from indulging in non-litigious or prelitigious work 
which comes to him in the course of his practice at the place of his residence. 
Surely there is no legislation upon the matter in Kansas. In Missouri the sta- 
tute after defining “the practice of law” and “the law business” makes it a 


1. The matter is discussed briefly but ably in Bierer, Admission of Attorneys from Other States (1933) 
2 Bar Examiner 73, 76, 80-81. See also Thornton, Attorneys at Law (1914) sec. 22, 32, 59; 6 C.J. 573, 576. 

2. See In re Taylor (1877) 48 Md. 28; In re Rodgers (1899) 194 Pa. St. 161, 46 Atl. 668; Bradwell 
v. Illinois (1872) 16 Wall. 130; In re Lockwood (1894) 154 U.S. 116, 14 Sup. Ct. 1082; Keeley v. Evans 
(1921 D.C. Or.) 271 Fed. 520. 

3. Unless the class of statutes mentioned in notes 4 and 5 infra come within this category. Most of 
the statutory provisions deal with the privilege of appearing in court, which is discussed in part II infra. 
In a few states the language is broad enough to include non-litigious practice, but these enactments look 
to the granting rather than the withholding of the right to so engage. Ohio Code (Throckmorton 1929) 
sec. 1706; W. Va. Code (1932) sec. 2851. 
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misdemeanor for a person to engage therein “unless he shall have been duly 
licensed therefor”.* The definition of “law business” makes the statute capable 
of being construed to forbid non-resident lawyers from coming into Missouri 
and performing incidental professional tasks arising out of their practice in 
the state of their residence. No reported Missouri case involves this problem, 
and it is not probable that such an interpretation of the statute would prevail. 
Rather obviously the law was not designed to cover this situation. Under sim- 
ilar statutes in other jurisdictions, the courts have held that a non-resident at- 
torney who is unlicensed to practice in the state may recover for advice and 
other services performed therein.° 

Turning to the situation independent of statute there is ample authority 
that the practice of law by laymen constitutes contempt of court.’ Practice of 
law is not confined to the conduct of litigation but it also includes office work, 
such as counseling, negotiating and the drafting of instruments.’ It is arguable 
that if it is contempt for a layman to engage in these fields of endeavor, it 
would be contempt also in the case of the non-resident lawyer unlicensed to 
practice in the jurisdiction. However, these situations seem to be distinguish- 
able, because different considerations of policy are involved. Presumably the 
layman is not skilled in the conduct of legal affairs. On the other hand the 
non-resident lawyer has the qualification of being authorized to practice in 
his own state. Doubtless he has at least as much ability to deal with problems 
of local law as the newly admitted attorney. More often than not he will be 
dealing with the law of his home state. His client is ordinarily a resident of the 
jurisdiction where the attorney resides, while illegal practice by a layman 
generally affects citizens of the state where those activities occur. It is reason- 
able that a jurisdiction should protect its own citizens against unskilled prac- 
tice of law, without becoming the guardian of non-resident clients even when 
the services are performed in part within its borders. Prohibition of an at- 
torney from doing any professional business outside the state where he is licens- 
ed would lead to unnecessary expense to clients and great inconvenience to the 
lawyers themselves. Forbidding incidental non-resident practice would be ex- 
tremely short-sighted and provincial. If attempted by one jurisdiction, it would 
lead to retaliatory measures in others. The resulting situation would be com- 


4. Rev. Stat. (1929) sec. 11692, 11693. 

5. Brooks v. Volunteer Harbor No. 4, American Assn. of Masters, Mates & Pilots (1919) 233 Mass. 
168, 123 N.E. 511; Freeling v. Tucker (1930) 49 Ida. 475, 289 Pac. 85. And see People v. Schreiber 
(1911) 250 Ill. 345, 348, 95 N.E. 189. Perhaps the most extreme provisions of this type is Wis. Stat. 
(1929) sec. 256.31. Literally interpreted this statute would impose a fine upon every member who might 
come to the state to attend a convention of the American Bar Association. It would scarcely be safe for 
a non-resident attorney to spend his vacation there! Michigan Comp. Laws (1929) sec. 13587 declares 
that the penalties for unlicensed practice shall not apply to licensed attorneys from other states while tem- 
porarily in the state. Cf. Vaill v. Northern Pac. Ry. Co. (1923) 66 Mont. 301, 213 Pac. 446. 

6. People v. Castleman (1930) 88 Colo. 207, 294 Pac. 535; In re Eastern Idaho Loan & Trust Co. 
(1930) 49 Ida. 280, 288 Pac. 157; People v. People’s Stock Yards State Bank (1931) 344 Ill. 462, 176 
N.E. 901; In re White (1918) 54 Mont. 476, 171 Pac. 759; In re Phillips (1922) 64 Mont. 492, 210 Pac. 
89; In re Morse (1924) 98 Vt. 85, 126 Atl. 550. Practice by unlicensed persons may also be proceeded 
against by injunction. Paul v. Stanley (1932) 168 Wash. 371, 12 Pac. (2d) 4o1. Or by quo warranto. 
Berk v. State (1932) 225 Ala. 324, 142 So. 832. 

7. Berk v. State, supra note 6; In re Eastern Idaho Loan & Trust Co., supra note 6; People v. Schrei- 
ber, supra note 5, People v. People’s Stock Yards State Bank, supra note 6; Paul v. Stanley, supra note 6; 
Ferris v. Snively (1933) Wash. 19 P. (2d) 942. Cf. People v. Title Guarantee & Trust Co. (1919) 227 


N.Y. 366, 125 N.E. 666. 
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parable to one in which every state required sojourners traveling in motor cars 
to obtain a local automobile license. 

Certainly the custom has been to permit such practice everywhere. The 
bar, the courts, and the legislatures are to be congratulated upon their liberal 
position. Comity here is extended by common consent. This accounts for the 
dearth of authoritative rulings. The problem was involved to some extent in 
a recent Colorado case,® although there the non-resident attorney’s activities 
clearly exceeded the bounds of incidental non-residence practice. In that case 
a Missouri attorney who had become a resident of Colorado saw a boy injured 
on the streets of Denver. He represented to the parents that he was qualified 
to act as their attorney and was employed for that purpose. He had professional 
cards printed and used one of these in connection with this employment. Later 
he petitioned for leave to take the Colorado bar examination, but before his 
admission he commenced action in the personal injury case. He was found 
guilty of contempt and fined, the court approving of the commissioner’s find- 
ings of law which included the following: 

“That usage and comity do not permit a resident of this state, although 
an attorney of another state, to accept employment as an attorney at law or to 
act as such in this state while unlicensed by this court, and that by accepting 
such employment and acting thereon as in this case he holds himself out as 
an attorney at law in this state, as charged in the information.” 

There can be little doubt but that this defendant’s conduct warranted the 
proceedings and the result. He had become domiciled in Colorado and evident. 
ly had given up his out-of-the-state practice, so that his activities could not be 
said to be incidental to the latter. The representation that he was licensed in 
Colorado as well as the commencement of the action also distinguish the case 
from situations such as are here under discussion. If the Colorado personal in- 
jury case had been brought to a Missouri attorney’s office in the latter state, 
could he lawfully proceed to conduct investigations and negotiations without 
commencement of the action? Suppose the case came to the Missouri lawyer 
when he was sojourning in Colorado, would he be permitted to accept employ- 
ment upon full representation as to his status and proceed with the necessary 
steps preliminary to suit? While precedents are scarce the writers would an- 
swer the first question in the affirmative. The answer to the second question 
is perhaps more doubtful.° 


II. 


When we turn to the matter of the authority of a non-resident attorney to 
conduct litigation and appear in court, statutes, rules and decisions afford 
more positive criteria. It may be safely asserted that a jurisdiction may exclude 
non-resident attorneys from practice in its courts.’ However, permission to 
participate in a single case or trial may be secured in practically all states. In 


8. People ex rel Attorney General v. Thomas (1930) 87 Colo. 547, 290 Pac. 283. Somewhat similar 
cases upon facts and holdings are: Dickerson v. Worten (1926) 122 Okla. 76, 251 Pac. 52; Browne v. 
Phelps (1912) 211 Mass. 376, 97 N.E. 762. 

g. It should be noticed that in both the Brooks & Freeling cases, supra note 5, the client sought the 
attorney at his office in the state of his residence. 

10. See Anderson v. Coolin (1915) 27 Ida. 334, 149 Pac. 286 and the authorities supra note 2. 
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the majority” of jurisdictions there is some provision by statute or court rule, 
permitting such practice at least under certain conditions. Probably in most, 
if not all, of the others it would likewise be allowed.’* The Kansas rule is ex- 
pressed in a statute:* 

“Any practicing attorney of any state or territory, having professional 
business in either the supreme or district court, may, on motion, be ad- 
mitted to practice in either of those courts, upon taking the oath aforesaid.” 
In many, perhaps most of the district courts of this state, no attempt is 

made to comply with the provisions of the statute. Non-resident counsel starts 
an action and proceeds with the pleadings and other preliminaries, the trial 
and even the appeal without securing any sort of court permission to do so. 
In most instances, only if the case reaches hearing in the Supreme Court does 
he obtain leave to participate. It may be asked, if this method of procedure 
works well, why bother about the matter further? Perhaps it should be suffi- 
cient answer that the practice is contrary to the statute. If this reply does not 
suffice, it is certainly true that some judges and some lawyers, resident and 
non-resident, are confused by the difference between the law as enacted and 
the practice which is often followed. They are puzzled as to which to regard. 
The matter should be settled—if necessary by amendment of the statute to 
permit the loose procedure which is now so frequently observed. Then we 
would know where we are, and the consciences of many members of the 
bench and bar would cease to trouble them. However, the writers—cloistered 
































11. The remaining jurisdictions are California, Connecticut, Delaware, District of Columbia, Idaho, 
Massachusetts, Nevada, New Hampshire, New York, North Carolina, Pennsylvania, Rhode Island, Ten- 
nessee, Texas, Utah, Vermont and Wisconsin. Perhaps in some of these states court rules may exist. 

12. Freeling v. Taylor, supra note 5; Brooks v. Volunteer Harbor etc., supra note 5; Manning v. 
Roanoke & Tar River Railroad (1898) 122 N.C. 824, 28 S.E. 963. See Ex parte McClue (1930) 211 Cal. 
57, 293 Pac. 47; Scopes v. State (1927) 154 Tenn. 105, 289 S.W. 363; In re Pierce (1926) 189 Wis. 
441, 207 N.W. 966. In some of these cases the attorney from another state is restricted to participation 
in the trial and may not start the action. See notes 16 and 17 infra. 

13. Rev. Stat. (1923) sec. 7-104. 

The Colorado provision is found in section 6018 of the Comp. Laws (1921): “Whenever any coun- 
selor at law residing in any of the adjacent states or territories may have any business in any of the 
courts of this state, he may be admitted, on motion, for the purpose of transacting such business, and 
none other.” 

The Missouri rule is found in sec. 11703 of the Rev. Stat. (1929): “Nothing in this chapter shall be 
construed to require a non-resident attorney in good standing from appearing in a case in which he may 
be employed.” It is submitted that the legislature intended to say “prevent” instead of “require”. 

The Nebraska rule is found in sec. 7-103 of the Comp. Stat. (1929): “Any regularly admitted prac- 
ticing attorney in the courts of record of another state or territory, having professional business in the 
courts of record of this state may, on motion, be admitted to practice (for the purpose of said business 
only), in any of said courts, upon taking the oath as aforesaid and upon it being made to appear to the 
court by a written showing filed therein that he has associated and appearing with him in the action an 
attorney who is a resident of Nebraska, duly and regularly admitted to the practice in the courts of record 
of this state upon whom service may be had in all matters connected with said action, with the same 
effect as if personally made on such foreign attorneys within this state: Provided, regularly licensed prac- 
ticing attorneys of other states, the laws of which states permit the practice in its courts of attorneys 
from this state without a local attorney being associated with such attorney, shall not be required to com- 
ply with the provisions of this act.” 

There is no Oklahoma statute providing for a temporary permit, but Rule Thirteen of the rules for 
Admission to Practice (1932) applies in this connection: “Any attorney and counselor duly and legally 
admitted to practice in the District of Columbia, or in any state or territory of the United States, or in a 
foreign jurisdiction, in the discretion of any court of record, may be admitted pro hoc vice to participate 
in or conduct the trial or argument of any particular case in which he may, for the time, be employed, 
provided his or her courtesy or comity privileges as herein defined shall not, at said time, have been with- 
drawn by order of the Board of Governors for previous violation of any of the rules of professional 


conduct prescribed by said Board.” 
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as they are—believe to be able to discern reasons why a court order should be 
required to permit non-resident attorneys to try a single case. An attempt will 
be made to disclose these reasons at appropriate places in the following discus. 
sion of the Kansas statute. 

On the face of the statute the non-resident attorney must comply with 
three prerequisites in order to be admitted for a single case. 

1. He must be engaged in actual practice’ in another state. 

2. He must be formally admitted upon motion. 

3. He must take the statutory oath. 

On the other hand the Kansas statute does not clarify certain important 
problems with respect to the appearance of a non-resident attorney in a single 
cause. 

1. Does compliance with the statute entitle one to commence the action, 
cause issuance of summons and subpoenas, and file the pleadings as well 
as to take part in the trial or the argument? 

. If the answer to the first question be in the affirmative, should the ad- 
mission precede the commencement of the action? 

. Must the motion for admission be made by some member of the Kan- 
sas bar or may the non-resident attorney himself present the matter? 
What documentary proofs, if any, should be required to show admis. 
sion and good standing in the other jurisdiction? 

. May the court deny admission of a person who is qualified under the 
rule? 

. Is the opposing party entitled to raise the question of neglect of non- 
resident counsel to be admitted, and if so, is the objection waived by 
failure to so assert it early in the case? 

7. May the court insist upon compliance with the statute when the op- 
ponent does not raise the point? 

8. Does one admission on motion suffice for other cases in the same or suc- 
ceeding terms, and in the same or different courts? 

The answers to most of these questions will depend upon what is deemed 
to be the policy behind the statute. Why should permission be secured and 
formality insisted upon in cases of litigation but not with respect to matters 
such as described in the first division of this article? Ample reasons suggest 
themselves. With respect to a matter of the latter sort the non-resident attorney 
is generally primarily concerned either with facts or with the substantive law 
of his own jurisdiction. Even if it involves the substantive law of the other 
state, the data obtained from the statutes and decisions will enable a trained 
lawyer of any American jurisdiction to deal adequately with the situation. But 
the details of procedure are often hidden in the local practice book, the blank 
form, unavailable rules of court or the unwritten practice of the tribunals. Fre- 
quently local counsel is engaged to assist, due to the caution of the non-resi- 
dent attorney having principal charge of the case. Requiring the non-resident 


14. The practice requirement would not seem necessary in order to exclude disbarred attorneys. Its 
only effect would be to deny the privilege to retired attorneys or to those whose time is supposed to be 
entirely devoted to judicial or executive duties in another jurisdiction. Cf. Me. Rev. Stat. (1930) C. 93, 
sec. 105; Mich. Comp. Laws (1929) sec. 13575; Neb. supra note 13. 
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attorney to be specially admitted in order to conduct litigation is doubtless a 
handicapping process which serves to dissuade such counsel from attempting 
to proceed by himself, to the injury of his client and to the annoyance of the 
court and its officers. The stricter the rule, the more effectively does it tend to 
discourage the non-resident practitioner. Of course, such evils as do arise from 
the unfamiliarity of out-of-the-state lawyers with the local procedure can be 
prevented by denying to them absolutely the right to appear. On the other 
hand such a stand, or one which approaches it in severity, would result in 
much inconvenience and expense in small causes and would probably lead to 
retaliatory legislation and regulations elsewhere.’® These in turn would pre- 
judice the lawyers and people of the state which provoked the reprisal. It is 
extremely important that a procedure be adopted which will result in proper 
balance of the various considerations. 

At the outset the answer to the first question makes a great deal of differ- 
ence in the treatment of the remainder. If the activities of non-resident counsel 
are confined to appearances at the trial and the submission of oral and written 
arguments, there is no reason why permission should not be granted freely and 
without formality. Trials and particularly arguments of law are enough alike 
everywhere so that the attorneys who are most familiar with the case ought not 
to be discouraged from taking part therein. In a number of jurisdictions non- 
resident counsel, though specially admitted to the bar, is limited to participa- 
tion in the trial or hearing.’® Local counsel must be associated in the case for 
the out-of-the-state attorney may not confmence an action, file a pleading or 
do anything except appear and take part in the proceedings in open court.”” 
The Kansas statute seems to contemplate that he may do more than this. In- 
deed, the language, “may . . . be admitted to practice”, indicates that upon ad- 
mission he can start suit and proceed with all steps incident to the case just 
as if he were a resident attorney. While the Kansas courts are not bound to 
observe the legislative enactments regarding admission to the bar, the rule, as 
so liberally interpreted, would doubtless be held to be one of those reasonable 
legislative provisions which the Kansas Supreme Court has said it will en- 
force.® At any rate most of the district courts have followed this interpreta- 
tion. Though there are no express decisions of the Supreme Court, the names 
of non-resident counsel often appear alone in the printed reports as represent- 


15. See the Nebraska and Ohio statutes supra notes 13 and 2. 

16. The following statutes confine the non-resident attorney's activities to a “pending” case. Md. Code 
(Bagby 1924) art. 10, sec. 6; Minn. Stat. (Mason 1927) sec. 5687; N.M. Comp. Stat. (1929) sec. 9-120; 
N.D. Comp. Laws (1913) sec. 793; Or. Laws (Olson 1920) sec. 1081; So. Car. Code (1932) sec. 3193 
S.D. Comp. Laws (1929) sec. 5259; Wyo. Rev. Stat. (1931) sec. 9-110. Association with local counsel is 
required in the following states. Ariz. Rev. Code (1928) c. 7, sec. 193; Ia. Code (1927) sec. 10919; S.D. 
Comp. Laws (1929) sec. 5259; Va. Code (1930) sec. 3408. See also Ida. Code (1932) sec. 5-701, and 
Nebraska Statute, supra note 13. 3 

17. Anderson v. Coolin, supra note 10; In re Robinson (1908) 82 Neb. 172, 117 N.W. 352; Youmans 
v. Hanna (1916) 35 N.D. 479, 160 N.W. 705, 161 N.W. 797; Jacobs v. Queen Insurance Co. (1927) 51 
S.D. 249, 213 N.W. 14; North Laramie Land Co. v. Hoffman (1919) 26 Wyo. 327, 184 Pac. 226. See 
Barnes v. Verry (1923) 154 Minn. 252, 191 N.W. 589, 31 A.L.R. 707; In re Pierce, supra note 12. 


18. Hanson v. Grattan (1911) 84 Kan. 843. 
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ing one or both of the parties.” Kansas seems committed to the liberal practice 
and the first question must be answered in the affirmative. Apparently the 
statutes and rules of the neighboring states of Colorado, Missouri, Nebraska 
and Oklahoma are broad enough to permit a Kansas attorney to undertake 
litigation there after securing court permission without association with local 
counsel.”° 

An answer to the second question is therefore necessary. It has not been 
the custom in most districts of Kansas to require the formal admission at all, 
much less in advance of commencement of the action. We believe, however, 
that in the case where no local counsel is associated with the non-resident at- 
torney, the latter should be admitted before suit is started. Of course, it is pos- 
sible that the praecipe could be signed and the pleadings filed by the parties 
personally when they are not represented by a member of the Kansas bar”! 
But this procedure may be somewhat inconvenient; furthermore when an 
attorney, whether resident or not, actually prepares such documents, he should 
take the responsibility therefor. The signature of a non-resident unadmitted 
attorney to a praecipe would give no authority to the clerk for issuance of a 
summons. Likewise it is questionable whether a pleading so signed should be 
accepted for filing. It is scarcely reasonable to permit or require the clerk to 
act upon the assumption that the attorney will be admitted upon motion when 
the trial stage is reached. This would give the clerk the real power of admis- 
sion for the time being which is contrary to our theory of admission to the 
bar* and to the statute here in question. 

The following is suggested as an orderly method of procedure where non- 
resident counsel wishes to undertake complete charge of litigation in district 
court. He should appear before the judge and secure a written order admitting 
him for the purpose of the particular cause. This document should be filed 
with the clerk when the action is commenced and retained in the files of that 
case. It would serve as the authority of the clerk and other officers to recognize 
the attorney’s subsequent acts. This would be more convenient than the estab- 


19. In six cases found in volume 136 of the Kansas Reports, one or both sides were represented 
solely by non-resident counsel. Clark v. Andrews, p. 23 (both parties); Gallivan v. Swift & Co., p. 234 
(appellant); Stockman v. Parsons Pipe Line Corp., p. 240 (appellant); State v. Davidson, p. 406 (ap- 
pellant); Zavesky v. Maryland Casualty Co., p. 478 (appellant); Roberts v. St. Louis & S. F. Ry. Co., 
p. 749 (appellant). In only two of these cases had any of the non-resident counsel ever been generally 
admitted to the Kansas bar. 

20. See note 13, supra. However, the Colorado Supreme Court has approved a finding of law to the 
effect that an attorney of another state may not conduct a cause but only participate in the trial and argu- 
ment. See People ex rel. Attorney General v. Thomas, supra note 8. But in subsequent Colorado Supreme 
Court cases, non-resident attorneys have appeared as sole counsel for one of the parties. McCormick v. 
First National Bank (1931) 88 Colo. 599, 299 Pac. 7; Phillips v. City of Golden (1932) 91 Colo. 331, 
14 P. (2d) 1013; A’hearn v. Goble (1932) 90 Colo. 173, 7 P. (2d) 409. In Missouri, Nebraska and Okla- 
homa non-resident counsel sometimes appear alone for a party in the appellate courts. Traughber v. 
Knights of Maccabees (1933 Kansas City Court of Appeals) 57 S.W. (2d) 783; Dawson v. Knights of 
Maccabees (1933 Kansas City Court of Appeals) 57 S.W. (2d) 748; Howard Undertaking Co. v. Fidelity 
Life Assn. (1933, Springfield Court of Appeals) 59 S.W. (2d) 746; Gordon v. Clark (1932) 122 Neb. 
364, 240 N.W. 438; Harmon v. Hines (1932 Okla.) 16 P. (2d) 94; Missouri Pac. R. Co. v. Hartley 
Bros. (1933, Okla.) 19 P. (2d) 337; Turner v. Pitts (1933 Okla.) 19 P. (2d) 563. In the recent case of 
State v. Hawks (1931) 213 Ia. 698, 239 N.W. 553, non-resident counsel represented appellant though 
the Iowa statute requires association with local counsel. See note 16, supra. The Nebraska provision requir- 
ing association with local counsel would not seem to apply to Kanas attorneys. See notes 13, 19, supra. 

21. See Rev. Stat. Kan. (1923) sec. 60-2501; Francis v. Knerr (1921) 149 Minn. 122, 182 N.W. 988. 

22. See Rev. Stat. (1923) sec. 7-102, 7-103. 
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lishment of a book containing a roll of specially admitted attorneys, for the 
record would appear in the files of the case for which the attorney was ad- 
mitted. 
In this connection it might be well to consider the effect of failure to se- 
cure the admission prior to the commencement of the action. Should the cause 
be dismissed and treated as if it were a nullity?®* This, it is submitted, is too 
drastic a penalty. It would result in a pure waste of effort already expended. 
Upon the matter being called to the attention of the court, a subsequent ad- 
mission of counsel should be regarded as retroactive and should validate the 
prior proceedings. The appearance or substitution of resident counsel should 
be given the same effect. 

We must go beyond the language of the statute to decide whether counsel 
may move his own admission, or whether the motion must be made by some 
member of the Kansas bar. By express rule,” the Supreme Court of the United 
States requires the latter formality. But there is no permission in that court to 
take part in a single case; its admissions are always general admissions to the 
bar. The temporary character of the permission here under discussion would 
seem to warrant fewer safeguards and less formality. Accordingly the Kansas 
Supreme Court sometimes admits a non-resident attorney upon his own mo- 
tion in order to permit him to be heard in argument. With this procedure per- 
mitted in the highest court, the district courts would seem justified in follow- 
ing the same practice. The inconvenience or even hardship which might other- 
wise result coupled with the temporary nature of the admission seems to war- 
rant the more informal method. However, it should be remarked parenthetical- 
ly that if discouragement of non-resident practice is desired, the insistence upon 
ceremony may be somewhat effective of that result. 

This problem suggests two other matters of form, which should be con- 
sidered. First, should the motion be made in open court or may it be made in 
the judge’s chambers? The United States Supreme Court rule” provides for 
the former method. But the same distinction as to permanent and temporary 
admission can be drawn. In the situation here under discussion there seems to 
be no reason why ritualistic externals should be demanded. Where the admis- 
sion is desired in order to commence an action in a district court which is not 
then sitting, it seems unduly punctilious to proceed to the empty court room 
to mumble a few words. Likewise when a non-resident attorney takes a matter 
to the Supreme Court, it would be extremely inconvenient for court and coun- 


23. The prevailing view seems to be to treat the proceedings taken by unlicensed attorneys as void, 
to the prejudice of the client so represented. Clifton v. Carson Naval Stores Co. (1924) 32 Ga. App. 51, 
122 S.E. 639; Ellis v. Bingham (1900) 7 Ida. 86, 60 Pac. 79; Anderson v. Coolin, supra note 10; People 
v. Munson (1926) 319 Ill. 596, 150 N.E. 280; Duyster v. Crawford (1903) 69 N.J.L. 229, 54 Atl. 823; 
In re N.J. Refrigerating Co. (1924) 96 N.J. Eq. 431, 126 Atl. 174; Kaplan v. Berman (1902) 37 Miscl. 
502, 75 N.Y.S. 1002; Jacobs v. Queen Insurance Co., supra note 17; Stevens v. Jas. A. Smith Lumber Co. 
(1929) 54 S.D. 170, 222 N.W. 665. The case of North Laramie Land Co. v. Hoffman (1919) 26 Wyo. 
327, 184 Pac. 226, to the same effect was reversed on rehearing. (1921) 27 Wyo. 271; 195 Pac. 988. The 
latter is in accord with the minority view that the client should not be prejudiced by his attorney's in- 
capacity to act as such. Brown v. Guillot (1919) 146 La. 46, 83 So. 373; Peterson v. Parriott (18-9) 4 
W. Va. 42; See People v. Purdy (1916) 162 N.Y.S. 65; Wis. Stat. (1929) sec. 270.96. It would seem 
more appropriate to punish the attorney for contempt than to shift the consequences to the client. 


24. Rule 2, sec. 3. 
25. Ibid. 
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sel to require presence of both in the court room before the initial appeal papers 
could be filed with the clerk. Indeed in this situation, the admission might well 
be arranged for through correspondence. Perhaps even a better alternative 
would be to permit the admission in the district court to be effective for the 
appeal in the Supreme Court, at least until the case is reached for argument 
there. This seems theoretically superior to, though practically identical with 
what is apparently the existing practice, that of allowing the admission at the 
time of the argument to relate back to the time when the appeal first reaches 
the court. 

Kansas is one of the few jurisdictions”* where the statute requires an oath 
to be taken before one is admitted for a single case. It seems an empty formali- 
ty for the attorney has taken a general oath when he was admitted in his own 
jurisdiction. The Kansas Supreme Court does not require it,”” though at least 
one of the district judges has done so.”* In one sense the disregard of the stat- 
ute by the highest court may be regrettable. Yet it may be looked upon as an 
indication that our court will assert its independence of legislation with regard 
to admission to the bar, unless it approves of the provision.”? Altogether the 
matter of the oath does not seem to be important, much less vital. 

The question as to whether the applicant should furnish documentary 
proofs that he is a practicing attorney in another state falls in the same category 
as the previous matters. The Supreme Court of the United States requires the 
filing of a written application, supported by a certificate of the proper court.” 
Our courts make no such demand. It is possible that some persons may at- 
tempt to try cases as non-resident attorneys when they have never been ad- 
mitted in their own jurisdiction or have been disbarred there. Probably our 
courts would be permitted to demand satisfactory proofs in cases of doubt or 
suspicion, but a universal requirement of a documentary showing does not 
seem to be warranted in order to admit for a single cause. 

Usually a court would not have sufficient data to warrant refusal of per- 
mission for non-resident counsel to engage in a case. But occasions might arise 
when the attorney’s conduct has been notoriously bad and yet no disciplinary 
measures have been taken in his home jurisdiction. Previous dealings in this 
state might convince the court that it should refuse to recognize the lawyer. 
While the Kansas statute refers to “any practicing attorney”, it would seem to 


26. The others are: Ind. Stat. (Burns 1926) sec. 1035; possibly D.C. Code (1924) sec. 218, if there 
is any such thing as admission for the single case in that jurisdiction. See also Rule 7, of the Court of 
Appeals of the District of Columbia: 

27. Rule 20 provides “any practicing attorney of any state or territory having professional business 
in this court may be admitted for the time and purpose of such business, upon taking the oath hereinafter 
set out, or such attorney may be heard by permission of the court without formal admission.” The second 
alternative which is the method usually pursued does not seem entirely consistent with Rev. Stat. (1923) 
sec. 7-104. See text at note 13, supra. Moreover, the permission without formal admission seems to be 
sufficient to prosecute the appeal without association with Kanas counsel. See note 19, supra. 

28. In Leinbach v. Pickwick Greyhound Lines (1933) 138 Kan. 50, both resident and non-resident 
counsel appeared for the principal defendant. The abstract shows that the judge of the Wyandotte district 
court required non-resident counsel to take the oath before engaging in the trial. In State v. Kent (1895) 
4 N.D. 577, 589, 62 N.W. 631, it was held that failure of non-resident counsel assisting the prosecution 
to take an attorney’s oath was not a fatal objection. 

29. See notes 42, 43, infra. Another justification may be Rev. Stat. (1923) sec. 60-3825, giving the 
Supreme Court rule-making power. However, this only permits rules “consistent with this code”. 

30. Rule 2, sec. 2. 
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warrant refusal of the privilege in such cases. Otherwise why does the statute 
provide for a motion? If permission must be granted to all practicing attorneys 
the motion would be an empty formality. 

The sixth and seventh questions may be considered together. Underlying 
both, is the problem of, for whose benefit is the requirement of admission 
made. Is it on behalf of the non-resident attorney’s client, the adversary party 
and his counsel, the court, or the whole public? Primarily the matter seems to 
be one of general and judicial concern just as are the provisions for regular 
admission to the bar and the evils of practice by unlicensed persons. The su- 
perior ability of particular non-resident counsel should not give the opposing 
party cause to complain. On the other hand the adversary might have stand- 
ing to protest because of the latter’s bad professional character in his own juris- 
diction. In addition the opposite party should be permitted to raise the point 
so that he can rely upon the same presumption of authority to act for the 
client that exists in case of the appearance of a local member of the bar.” 
Even if the matter were entirely one of the public welfare and of no particular 
concern to the individual opponent, it is doubtless fit that the latter should be 
allowed to bring the matter to the court’s attention. 

The solution with regard to waiver would seem to depend somewhat upon 
the consequences of failure to secure admission. If that failure results in utter 
nullification of all the steps taken by non-resident counsel, there is the tempta- 
tion to insist that the objection be raised at the earliest possible part of the 
proceedings. On the other hand if a subsequent admission is permitted to re- 
late back in order to validate prior proceedings, a position much to be pre- 
ferred to the above,®* there is no need to preclude the objection even though 
made at a late stage.* 

It is regrettable that in most districts the judges tolerate noncompliance 
with the statute unless opposing counsel objects. From what has been already 
said, it would appear that the court should raise the matter of its own motion 
though counsel does not. It is a matter which concerns the courts and society 
as a whole. The clerk of the court should be the first bulwark to secure ob- 
servation of the rule whenever non-resident counsel commences an action. 
Opposing counsel should be the second line of the defense against such un- 
licensed persons. If both fail, the court should still enforce the law. 

Whether to require repeated admission for successive cases of the same 
non-resident attorney is, indeed, a problem. On the one hand it may be urged 
that there is no necessity therefor if the later cases are in the same court, par- 
ticularly if they are at the same term. Indeed, there is room for argument that 
the Kansas statute which provides that an out-of-the-state attorney may “be 


31. As to the presumption of authority to represent the client from the appearance of a licensed at- 
torney, see: Esley v. People of State of Illinois (1880) 23 Kan. 510; Lamme v. Schilling (1881) 25 Kan. 
92; O’Flanagan v. Case (1889) 41 Kan. 183; State ex rel. Rubin v. District Court of the 13th Judicial 
District in and for Yellowstone County (1921) 62 Mont. 60, 203 Pac. 860. 

32. This is the view which the writers believe to be reasonable. See text supra following note 23. 
See also Vaill v. Northern Pac. Ry. Co., supra note 5. 

33- See North Laramie Land Co. v. Hoffman (1919) supra note 23. 

34. In Indiana a single admission is sufficient for several cases at the same term. Ind. Stat. (Burns 


1926) sec. 1035. 
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admitted to practice in either of those courts” contemplates a general admis. 
sion to try subsequent cases in the court in question.* 

It is doubtful if the Kansas statute would be so construed.” If it were, an 
attorney admitted under section 7-104 would be permitted to practice without 
payment of a fee and without examination of his character and conduct, just 
as freely as resident counsel who had been generally admitted. In spite of the 
ease of the admission under section 7-104, disbarment would seem to be the 
only way of getting rid of an objectionable non-resident lawyer. Such a con- 
struction would also render practically nugatory rule IX of the Board of Law 
Examiners providing for the general admission of lawyers who have been 
licensed in another jurisdiction and have practiced there for five years. There 
would be little reason for a person waiting until he had completed five years 
of practice elsewhere and then paying the twenty-five dollar fee required un- 
der Rule IX, offering the necessary credentials and presenting himself for 
examination, if the same result could be obtained by admission in a single 
case, which may be secured without compliance with these conditions. It is 
true that the latter form of admission is confined to a single court, while ad- 
mission under Rule IX is for all courts. Yet the non-resident could easily se- 
cure admission in the Supreme Court and in the few district courts to which 
his practice might take him. 

If a non-resident attorney has many cases in the Kansas courts he should 
secure admission under Rule IX and be placed upon a substantially equal basis 
with resident attorneys so far as fees, credentials and the like are concerned. 
True, he may be able to obtain permission to participate in each successive case, 
but if the prescribed formalities are insisted upon, most of such persons would 
prefer to comply with Rule IX as soon as they were able to do so. The nuisance 
and possible uncertainty of separate admissions for each case would prompt 
the majority to take this step. The individual courts might well deny special 
admission to attorneys who apply an undue number of times; thereby forcing 
them to comply with Rule IX.” 

The courts of the state do not seem to believe that practice by non-resident 
attorneys is being abused. A few members of the bar grumble at the competi- 
tion coming from out-of-the-state lawyers. To heed their complaints by pro- 
hibiting or unduly limiting such practice would be to invite retaliation from 
other jurisdictions. This would prove regrettable and, as a whole, unprofitable 
to the bar. It is charged that non-resident practitioners sometimes cause delay 
by their requests for unwarranted continuances.”* Such dilatory practices are 
not confined to lawyers from other states. Attorneys who are residents of other 
districts of the state and indeed members of the bar of the locality also some- 


35. Such is the rule in Arkansas. Crawford & Moses Digest (1921) sec. 603 to 606. 

36. Rule 20 of the Supreme Court provides that even the formal admission contemplated there is 
for the “time and purpose of such business”. See note 27. 

37. In Virginia, the permission is to practice only in an occasional case. Va. Code (1930) sec. 3408. 

38. See White v. Southern Stage Lines Co. (1932) 136 Kan. 51. The abstract in Leinbach v. Pick- 
wick Greyhound Lines, supra note 28, shows that considerable colloquy took place concerning continu- 
ances at the request of non-resident counsel. The Supreme Court held that denial of the continuance was 
within the jurisdiction of the district court. 
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is- times offend in this regard. We should not attempt to solve this problem by 
curtailing the privilege of the non-resident lawyer to practice law. 

in III. 

at May an attorney residing and practicing in one state be generally admitted 
t to the bar of another jurisdiction without a change of domicile? The statutes 
oa or court rules of most*® states provide that he may not. Indeed, in a number 
. of jurisdictions a definite period of residence varying from sixty days to six 
4 months is required.” A few‘ states seem to permit intention to reside and 
d practice to be substituted for actual residence at the time of application. This 
. legislation would seem to determine the question, at least as a practical matter. 
id There is still the possibility that the courts will decline to follow statutory pro- 
visions for admission to the bar.’ Yet the state tribunals have been loathe to 
al assert their power in this regard.“* Moreover, even if a court would declare 
4 that the legislative residence requirement was invalid as an interference with 
| the judicial prerogative to determine rules for admission to the bar, it would 
‘ likely come to the same conclusion as the offending legislation. 


‘ In absence of statute the courts have usually held that residence is required. 
: The leading case is the Wisconsin decision of In re Mosness.“* A statute of that 


, state provided for admission and licensing of members of the bar of other 

states without regard to their residence in Wisconsin. Applicant was a resident 
of Illinois and a member of the bar of that state. His application was flatly 
, refused and the statute declared unconstitutional. The court relied upon the 
' argument that an attorney is an officer of the court and that it would be dan- 
gerous for the administration of justice to have persons residing beyond the 
jurisdiction of the court exercising intra-territorial functions. 


39. The District of Columbia, Florida, Kansas, Louisiana, and Utah have no statute or rule re- 
quiring residence in the case of admission of lawyers from other states. Though it is not clear, the same 
may be true of Maine. Rev. Stat. (1930) c. 93, sec. 25; Cf. Rules for Admission to the Bar, West Pub. 
Co. (1933) p. 61. In Georgia, Illinois, Oregon and possibly Ohio there is a comity provision which allows 
admission of non-resident lawyers if the state of their residence would allow the same privilege to local 
attorneys. Ga. Code (1926) sec. 4948; Ill. Rev. Stat. (Smith Hurd 1929) c. 13, sec. 3, 12; Or. Laws 
(1920) sec. 1081; Ohio Code (Throckmorton 1929) sec. 1706. It is possible that in a few other jurisdic- 
tions the necessity for residence exists only in the case of applicant taking the regular bar examinations. 
See note 52, infra. 

40. Six months are required in Alabama, Indiana, Nevada, New Jersey, New York, Vermont and 
possibly in Maine, three months are required in California, ninety days in Ohio, and sixty days in Okla- 
homa. Probably six months are required in Pennsylvania, Rhode Island and Virginia, but it is not en- 
tirely clear in the last three states that the residence requirement does not apply only to persons taking 
the bar examinations. See Rules for Admission to the Bar, West Pub. Co. (1933) passim. Provisions of 
this sort would not only practically prevent one from becoming a member of the bar of two states but 
would require a lawyer who wished to change his place of practice to take an enforced vacation. More- 
over, the residence time requirement conflicts with the prevalent rule that practice of the applicant else- 
where must immediately precede his admission. See Bierer, supra note 1 at p. 81. 

41. Connecticut, Massachusetts, Michigan and possibly others. Rules for Admission to the Bar, West 
Pub. Co. (1933) pp. 22, 68, 70; Mich. Comp. Laws (1929) sec. 13576. 

42. The leading case to the effect that the court may do so is In re Day (1899) 181 Ill. 73, 54 N.E. 
646, 50 L.R.A. 519. See also Lee, The Constitutional Power of the Courts over Admission to the Bar 
(1899) 13 Harv. L. Rev. 233; Miller, The Illinois View of the Judicial Power--A Reply (1933) 19 
A.B.A. Jo. 616. 

43. Hanson v. Grattan, supra note 18; Brydonjack v. State Bar (1929) 208 Cal. 439; 281 Pac. 1018; 
Anderson v. Coolin, supra note 10. See Beardsley, The Judicial Claim to Inherent Power Over the Bar 
(1933) 19 A.B.A. Jo. 509. 

44. (1876) 39 Wis. 509, 20 Am. Rep. 55. 
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The Mosness case was followed and relied upon in a Nebraska decision‘ 
in which the applicant for admission was a member of the Iowa bar practicing 
in a border city. As he had built up a large professional business which required 
his presence in the Nebraska courts, it was inconvenient for him to be ad- 
mitted specially for each time that his practice took him there. His application 
for general admission was refused solely because of his non-residence. The 
court stressed the point that a non-resident attorney is beyond the reach of 
the courts of Nebraska. 

What can be said of the argument of these cases? It seems to be assumed 
that residence within the jurisdiction gives the courts some marked advantage 
of control over attorneys. Residence is not accompanied necessarily by the 
ownership of real or tangible personal property. In every state there are many 
attorneys living in a single rented room and whose worldly possessions might 
be contained in a single piece of hand baggage. With modern means of trans- 
portation and communication, such a person can avoid civil and criminal 
process about as easily as if he were a non-resident. The law has never required 
as a prerequisite for admission to the bar that the applicant should furnish 
tangible security for the performance of his professional obligations. If it had, 
many of the present leaders of the bar could never have embarked upon their 
careers. Indeed, a committee of the American Bar Association recommended a 
resolution condemning the bonding of attorneys because it detracts from the 
guarantee of character which should accompany bar membership.“ 

As a matter of fact, what the law has most relied upon to preserve profes- 
sional decorum is the threat of disbarment. Discipline is the thing most feared 
by erring lawyers. For this, it is not necessary to obtain personal service within 
the jurisdiction.” The situation is much the same as in a divorce case—the 
status of the attorney as such may be altered in a proceeding which gives the 
respondent adequate notice, although he is not personally served in the state 
in accordance with the requirements for personal judgments. Consequently, 
the most effective weapon is as available against non-residents as it is in the 
case of residents. In instances where criminal prosecution of the non-resident 
lawyer is deemed necessary, extradition can be had. So far as civil liability of 
the attorney is concerned, it would have to be tried in the jurisdiction where 
the attorney resides. Here the client and not the state is primarily concerned. 
No injustice results to the client who knows of the attorney’s non-residence at 
the time of the employment. Moreover, the client will generally be a resident 
of the same state as the attorney and will naturally pursue his remedy there. 
It is true that there are some cases where third persons have a cause of action 
against the attorney. Regarding these it may be said that the additional char- 
acter guarantee which comes from testing the attorney’s conduct at the place 
of his residence before he can be admitted elsewhere more than compensates 
for the slight advantage of residence when the attorney was admitted without 
any professional record. 
4g. In re Robinson (1908) 82 Neb. 172, 117 N.W. 352. 

46. Report of American Bar Association, Vol. XLVIII (1923) pp. 285, 292-294. 


47. In re Craven (1929) 169 La. 555, 125 So. 591. See Ex parte Latham (1931) 161 Miss. 243, 136 
So. 625; In re Wilson (1909) 79 Kan. 450; Kan. Rev. Stat. (1923) sec. 7-113. as 
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Another suggested difficulty is that of service of pleadings, notices and the 
like upon non-resident counsel.“ After appearance there seems to be no juris- 
dictional objection to extra-territorial service. The situation does not differ 
articularly from the case of counsel who resides in a remote section of the 
state. Statutes*® and rules generally contemplate service by mail in such cases. 
If a statute makes such service doubtful, consent might be required to this 
form of service at the time that the non-resident attorney files his appearance. 


Most of the statutes and rules with respect to the admission of lawyers 
from other jurisdictions have been drawn up in contemplation of his becom- 
ing a resident of the state of application. There is every reason for strictness in 
cases of this kind.®° Otherwise, there may be evasions of the high standards of 
educational requirements which have been set up in some of the states. Unless 
prior conduct is carefully examined, a lawyer may be permitted to migrate into 
another state after he has been in difficulty in his former jurisdiction. But 
strictness in the cases where change of residence is effected is no basis for 
exclusion of the lawyer who does not intend to become a resident in the state 
of application. In the instance of the lawyer seeking to belong to the bar of 
another jurisdiction without change of residence his intention is not to evade 
admission requirements. Generally he may already practice in the second state 
in occasional cases. Rather his purpose is to facilitate serving a clientele which 
demands his presence in the second state in so many instances as to render it 
embarrassing or inconvenient to seek separate admission for each case. 

When a lawyer migrates from one state and takes up residence in another, 
is he still a member of the bar of the first state? Statutes and rules are not 
usually explicit upon this point. What little case authority exists, indicates that 
one loses his right to practice by the change of residence, though membership 
in the bar is not lost thereby.” Being a member of the bar without the right to 
practice is a curious anomaly. The significance of the phrase may be that the 
right to practice will be restored by again taking up residence in the juris- 
diction. 

A third situation often occurs when students of law take the bar examina- 
tions of several states. Their reasons may be (1) in order to pass at least one of 
the examinations so as to be able to practice in some jurisdiction; (2) because 
they do not know where they may find the most desirable location; (3) that 
they intend to practice in a border city and expect to have activities in two 
states. Most states have statutory provision requiring residence at the time of 


48. Richardson v. Brooklyn City & Newtown Ry. Co. (1862) 22 How. Prac. (N.Y.) 368. 

49. E.g., Kan. Rev. Stat. (1923 sec. 60-3306 contemplates the mailing of notices of appeal to non- 
resident counsel. 

50. See editorial, The Problem of the Migratory Lawyer (1929) 8 Jo. Am. Jud. Soc. 4. 

51. Richardson v. Brooklyn City & Newtown Ry. Co., supra note 48. See In re Mosness, supra note 44; 
In re Pierce, supra note 12. 

The statutes of New York now permit an admitted attorney to practice if he maintains an office in 
the state though he resides outside. Cons. Laws (Cahill 1930) c. 31, sec. 470. But seemingly in order 
to be admitted in New York a person must have resided in the state for six months. See note 40, supra, 
and 54, infra. In New Jersey, an admitted attorney may not practice in the courts unless he is a resident 
of the state. Comp. Stat. First Supp. (191 I-15) p. 1211, rule 10. On the other hand in New Mexico a 
person who has been once admitted and changes his domicile to another state while in good standing may 


continue to practice. Stat. (1929) sec. 9-126. 












124 The JouRNAL 


application for this class of applicants, though in some, an intention to take 
up residence is sufficient. In many jurisdictions a definite period of residence 
is directed, varying from sixty days to one year.™ If necessary the candidates 
do not hesitate to supply addresses and proofs to show domicile in two juris. 
dictions. It is true that residence or domicile is somewhat dependent on inten- 
tion. But the lightning changes of mind that are required in order to satisfy 
the necessary showings would startle even the most naive. If the process does 
not result in actual false swearing, it is perilously near it. The residence re- 
quirement in vogue in many jurisdictions thus results in deceit and evasion in 
the very process of becoming a member of the profession. A poorer start can 
scarcely be imagined." 

Kansas is one of the few states which has no statute or court rule con- 
taining a residence requirement for admission to the bar. No Kansas case 
bears upon the point.” The rules of the State Board of Law Examiners have 
No express provision as to this matter." The Kansas Supreme Court does ad- 
mit non-residents both upon taking the regular examinations, and after five 
years of practice in another jurisdiction under Rule IX. So far as the writers 
are aware the right of these persons to practice in the state as fully as if they 
were resident members of the bar has never been questioned. 

The view requiring residence in the jurisdiction in order for an attorney 
to practice law generally was justified perhaps by the political theories which 


prevailed prior to the Civil War. Then state citizenship was the important 


52. District of Columbia, Florida, Kansas, Louisiana and Utah have no resident requirement. North 
Carolina requires that the applicant shall be a bona fide resident or a student of an approved law school 
in the state. Pub. Laws (1929) c. 168. In Michigan it is not clear whether the applicant must be a resi- 
dent of the state or merely of the United States. See Comp. Laws (1929) sec. 13578. See note 41 as to 
the rule in Michigan in case of admission of attorneys from other states. 

53- Connecticut and Massachusetts and possibly others. Rules for Admission to the Bar, West Pub. 
Co. (1933) pp. 22, 68. See note 41 supra. 

54. Sixty days in Oklahoma. Rules for Admission to Practice (1932) rules 1, 2. Three months in 
California and six months in Alabama, Indiana, Maine, Nevada, New Jersey, New York, Pennsylvania, 
Rhode Island and Virginia. One year in Ohio and West Virginia. Rules for Admission to the Bar, West 
Pub. Co. (1933). 

55. See Restatement of the Law of Conflict of Laws, Proposed Final Draft No. 1 (1930) c. 2 topics 1-3. 

56. The same tendency to cause a false statement occurs in the case of an applicant who wishes to 
take the bar examination in only one state but who does not reside in that state. There are doubtless 
hundreds and perhaps thousands of these individuals in the United States every year. They generally 
intend to practice in the state where they apply but the rules and blank forms lead them to represent 
that they are residents of the state at the time of application, which is often not true. In this connection 
the use of form D, a certificate of a district judge and three attorneys of the character of Kansas appli- 
cants for admission to the bar, may lead to similar situations. The printed portion of the attorney’s cer- 
tificate states that the applicant is a resident of (blank) County, Kansas. The form is perfectly proper in 
the case of resident applicants. But Kansas does not require the applicants to be residents of the state and 
the blank often finds itself in the hands of a non-resident applicant. He is then apt to pursuade Kansas 
attorneys to state the residence incorrectly. This situation could be prevented by an alteration in the blank, 
or the preparation of a different blank for non-residents. 

57. See notes 39 and 52, supra. 

58. Indeed there is little case authority in any jurisdiction upon this question. See notes 44, 45, 51, 
supra. One decision holds that an applicant need not be a resident of the state. In re Tyron (1916) 114 
Me. 549, 96 Atl. 235. The rule in Maine has since been somewhat changed. See notes 39, 40, 54, supra. 

59. It might conceivably be urged that as rule VII requires proof of qualification to be on the printed 
forms and as the printed form D assumes that the applicant resides in some county of the state, therefore 
residence was required. This is a thin argument and it obviously does not represent the position of the 
board. See note 60, infra. 

60. Of the approximately 400 attorneys admitted in the five-year period ending June, 1932, fourteen 
had out-of-the-state addresses. Of the fourteen, four were admitted under Rule IX, the remaining ten 
taking the regular examination. 135 Kan. xxviii. 
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factor. After the enactment of the Fourteenth Amendment “all persons born 
or naturalized in the United States . . . are citizens of the United States and of 
the state wherein they reside” and the emphasis is upon United States citizen- 
ship. Particularly since modern transportation, communication and business 
organization have obliterated state lines as a matter of fact, it behooves the 
law not to attempt to preserve such barriers in order to justify obsolete doc- 
trines. In addition to the attorneys living in border cities, there is an important 
class of lawyers who represent interests which demand that they practice in 
several jurisdictions. The biographical data of many prominent lawyers show 
that they claim to be members of the bar of more than one state. These per- 
sons often conduct litigation in states in which they do not reside—some of 
them doubtless in defiance of the rules requiring residence. Plural bar member- 
ship is a fact and will continue to be. The enactments which have forbidden 
it in a majority of jurisdictions should be altered—to save the face of the law 
if for no other reason. 


CONCLUSION 
Kansas is in a position to assume leadership in a movement for an en- 
lightened handling of the problem of the non-resident lawyer. In the first 
place we have no statute defining the practice of law which might prove em- 
barrassing with regard to the activities of such persons outside of court. Sec- 
ondly, the Kansas statute concerning admission for a single case is broad 


enough to permit the non-resident attorney to proceed with litigation without 
being associated with local-counsel. It might be desirable to repeal this section 
and provide for regulation of the whole matter by rules of the Supreme Court 
in order to dispense with the formality of the oath. Even under the present 
statute, rules might be enacted which would greatly improve the present prac- 
tice. Perhaps the most important matter would be a provision requiring a writ- 
ten order of admission for the single case before the clerk of the district court 
is authorized to issue a summons at the request of counsel not regularly ad- 
mitted to the Kansas bar. Other matters which might be clarified are that this 
permission might be granted in chambers at the request of the non-resident 
attorney himself and upon such proofs as the court might demand; that the 
admission should be repeated for each successive case; that the order of the 
district court should be sufficient authority for appearance in appellate pro- 
ceedings up to time of hearing in the Supreme Court. Finally, Kansas has al- 
ready taken an advanced position with regard to general admission of non- 
residents to the bar. 

Retaliatory or comity provisions are out of place in any forward-looking 
program. This state should continue to be an experiment and exhibition ground 
with which to convince other states of the wisdom of our position. The diver- 


61. “There can be no question but that many lawyers of prominence have carried on substantial law 
business in more than one state at the same time and without question or criticism,” says Justice Esch- 
weiler, speaking for the court in In re Pierce (1926) 189 Wis. 441, 207 N.W. 966. This remark is rather 
significant in view of the strict stand which the courts and the legislature of that state have taken against 
non-resident practice. See notes 5, 11, 39, 44, 51, 52. See also Bierer, Admission of Attorneys from Other 


States, supra note 1 at p. 76. 
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gent rules regarding admission of attorneys from other jurisdictions have been 
aptly called a Tower of Babel® and the suggestion has been made that more 
uniformity be established.® This is a worthy, though perhaps a difficult, un- 
dertaking. Universal elimination of the residence requirement and a liberal 
provision for permission to try a single case would be great advances and 
might lead to uniformity in other respects. These things are in harmony with 
the recently launched National Bar Program calling for more unity in the 
organization and undertakings of the profession throughout the entire coun. 
try.“ The joint services of the National Conference of Bar Examiners and the 
National Conference of Commissioners on Uniform State Laws might well be 
enlisted in the movement. With the cooperative efforts of state agencies—the 
courts, judicial councils, law examiners, and bar associations—success would be 
guaranteed. The profession could then preach as it practices and the vestiges 
of ante-bellum provincialism would be removed. 


62. Shafroth, A Tower of Babel (1931) 1 Bar Examiner 43. 

63. Ibid; Bierer, Admission of Attorneys from Other States, supra note 1. 

64. Seé Shafroth, The National Bar Program (1933) 19 A.B.A. Jo. 562; letter of President Earle W. 
Evans, ibid p. 563. 
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THe NaTionaL EmMercency Act 


The National Emergency -4é& — An -Analysis ~ 
of Its Provisions 


By Frank S. Hopce 
Of the Hutchinson, Kansas, Bar 


The present administration in Washington came into office pledged to 
a “New Deal” and the recent Congress brought forth several acts with this 
in mind. Among these was an act known as The National Recovery Act. In it 
and the Agricultural Adjustment Act may be found the foundation of the 
new deal. An article upon the National Industrial Act is hardly the work of 
a lawyer at this stage, for it is constantly changing and the practical application 
of the act and the spirit back of it are as important as the actual provisions 
themselves. In trying to analyze this act, it is impossible to keep away from 
controversial subjects, but an attempt will be made to do this. It is not too much 
to say that these acts are revolutionary for our nation and that if this article 
does no more than provoke the reader to study of the act and its application 
and the principles involved in it, the writer will feel that he has been success- 
ful. There are two sides to every revolutionary change such as this: the theo- 
retical and the practical. This article will attempt to analyze the act itself, the 
theory behind it, with a short attempt to show the actual operation and the 
clash of principle involved. 

The act itself, no doubt, was intended to legislate into American business 
the principle of live and let live, and thereby promote an ultra-speedy recovery. 
Its theory is expressed in the first paragraph. 

It first sets forth that there exists a national emergency, causing wide- 
spread unemployment and disorganization of industry which burdens inter- 
state commerce, affects the public welfare and undermines the standards of 
American living. Then it is declared the policy of Congress: 

1. To remove the obstructions to the free flow of interestate and foreign 
commerce which tend to diminish the amount thereof. 

2. To promote the organization of industry for the purpose of cooperative 
action among trade groups. 

3. To induce and maintain united action of labor and management under 
government sanction and supervision. 

4. To eliminate unfair competitive practices. 

5. To promote fullest utilization of the present productive capacity of 
industries. 

6. To avoid undue restriction of production (except where temporarily 
required). 

7. To increase consumption of industrial and agricultural products by in- 
creasing purchasing power. 

8. To reduce and relieve unemployment. 

g. To improve standards of labor. 

10. To otherwise rehabilitate industry and conserve natural resources. 

To acomplish these laudable purposes, the President is authorized to estab- 
lish any agencies, utilize any services, appoint such officers and employees as 









128 The JouRNAL 


he may desire for such tenure as he desires without regard to the Civil Service, 
the Classification Act of 1923 and at any compensation he sees wise to fix. The 
President may also delegate such of his functions and powers to these agencies 
or officers or employees as he sees fit. Agencies cease in two years. 

Next come the codes of fair competition. First it is provided that upon the 
application to the President by any trade association or group, he may approve 
a code for that group, provided that: 

1. Such group is truly representative and does not impose any inequitable 
restrictions of membership. 

2. That such code is not designed to promote monopolies or oppress small 
enterprises and will not operate to discriminate against them and will tend to 
effectuate the purposes of this act, provided that such codes shall not permit 
monopolies or monopolistic practices and provided further that if such a code 
affects other persons engaged in other steps of the economic process, such 
persons shall have a right to be heard prior to approval by the President. The 
President may impose any conditions to granting the code that he deems neces- 
sary. 

After approval it is the standard of fair competition, and any violation 
affecting interstate or foreign commerce shall be an unfair method of competi- 
tion under the Federal Trade Commission Act; however, nothing in this act 
impairs the powers of that tribunal. 

Courts of the U.S. are given jurisdiction to restrain violations and the Fed- 
eral district attorneys must institute proceedings to prevent and restrain viola- 
tions. 

The President, however, may upon his own initiative or upon complaint 
that there are abuses inimical to the public interest or contrary to the purposes 
of this act in any trade or industry, after such notice as he desires to give, 
prescribe a code. | 

In case articles imported into the U.S. endanger the act, then the President 
may cause an immediate investigation by the tariff commission and the Presi- 
dent may permit entry upon his own conditions and may license importers. 

Any violation of a code of fair competition shall be punished as a misde- 
meanor. 

The President is also authorized to enter into agreements with and ap- 
prove voluntary agreements between or among persons engaged in a trade or 
industry, so long as it does not interefere with the provisions against mono- 
polies. This apparently is for the problems and control of smaller groups than 
an entire industry. 

If the President finds that there is destructive wage or price cutting or 
anything contrary to the purposes of this act being practiced in any industry, 
he may prescribe that no person shall engage in or carry on a business without 
a license, and after licensing, may suspend such at any time, and if the busi- 
ness is then conducted there is a penalty by way of fine. This provision is good 
for one year only. 

By way of limitation upon application of the act it is provided that each 
group or trade must furnish a statement of its activities as the President di- 
rects. He is also empowered to prescribe rules and regulations for the group 
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itself so that it may be truly representative. The Federal Trade Commission 
shall make investigations at the request of the President. 

The act limits the power of the President in approving codes only in so far 
as the following which must be in each: 

1. That employees shall have the right to organize and bargain collectively 
through representatives of their own choosing without coercion from the em- 

loyers. 
. “ No employee or one seeking employment shall be required to join a 
company union or refrain from joining a union of his own choosing. 

3. That employers shall comply with maximum hours of labor, minimum 
rates of pay and other conditions made by the President. 

The President shall give the employers and employees, so far as practicable, 
opportunity to fix their own hours, policies, wages, practices and conditions of 
employment, but where no such mutual agreement is made, then the President 
may investigate and fix such. There can be no maximum wage and different 
localities may come under different regulations. 

With relation to the oil industry, the President may fix regulations for the 
control of oil pipe lines and fix reasonable and compensatory rates. 

He may start an action to divorce from any holding company any pipe- 
line company controlled by it where unfair practices exist tending to create a 
monopoly. 

He is also authorized to prohibit the transportation in interstate or foreign 
commerce of petroleum and the products thereof produced or withdrawn from 
storage in excess of the amount permitted to be produced or prescribed by any 
board, etc., of any state. 

Then there is a blanket provision that the President has power to prescribe 
any regulations necessary to carry out this act and any violation of such rules 
prescribed is a criminal offense. 

In connection with this there is provided a gigantic public works and con- 
struction projects plan. As in the preceding part, the President is authorized 
to set up a Federal Emergency Administration of Public Works headed by an 
administrator and such employees or agents as he needs, all dependent for 
tenure and salary solely upon the President. The Administrator may make such 
expenditures as are necessary to carry out the provisions of the act. Such provi- 
sions are to end in two years. 

The power to use any money and to carry out or plan any project is un- 
limited and the act merely suggests some forms which a comprehensive plan 
must take such as highway and park construction, river and harbor improve- 
ments (the old pork-barrel stuff), slum-clearing projects, building of the navy 
under the London Treaty, but the act does not limit expenditures to such. 
Loans may be made to municipalities, states or other public bodies regardless 
of whether they are exceeding their limits of borrowing or not, and the same 
general provisions prevail as above. Inasmuch as the power to spend under 
this project is unlimited, the various enumerated projects mean nothing and 
the reader is referred to the act, Title II, itself for suggested projects. Next, 
twenty-five million is set apart to remove the excess population from cities and 
put them on subsistence homesteads. _ 
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Such in brief is the National Industrial Recovery Act. 

Any analysis of the act must of necessity be very brief and general because 
the scope and changes are sweeping and the space here is limited. The act ap. 
parently contemplates giving employers and labor a chance to get together and 
by mutual agreement establish standards for labor conditions and a code of 
practices. Thus in the first instance it calls for self regulation of industry. How- 
ever, it then goes ahead and prescribes against monopoly and it further prac. 
tically requires the employers to agree to establish minimum wages, limit hours 
of labor and limit output, and in case that some employers might have the 
old-fashioned individualistic idea that they are entitled to run their business as 
they choose, it provides that the President may prescribe a code and gives him 
a rigorous licensing power. This means that he may prohibit production ex- 
cept under his license and thus discipline the dissenter by barring his products 
to interstate and foreign commerce while at the same time his taxes to sup- 
port the government and pay for his protection and for the right to do busi- 
ness would go on. 

The act is characterized by the broad and sweeping powers given to the 
President. He is bound by practically no fetters so long as his acts tend to carry 
out the broad purposes of the first section. There is nothing in the act to indi- 
cate that any appeal was contemplated from his acts and rulings and it would 
appear that the only appeal to the courts would be as to whether his acts were 
tending to effectuate the purposes of paragraph one. 

We may well ask ourselves what of the precedent that is being created at 
this time. Already we are seeing the effects of this sweeping grant of power. 
The radio, the magazines and the press to some extent have ceased to express 
any independent opinion; the merchant and the man on the street moves in 
fear of ostracism, of a boycott and in fear of his government. No one dares to 
express criticism. This is always the logical development of any such dictatorial 
grant of powers and even though the leaders themselves may not desire these 
things to be, they nevertheless are caught in a situation where they must make 
use of them. It was said by the poet Schiller: “Often do the spirits of great 
events stride on before the events and in today already walks tomorrow.” 

In the connection with the precedent being set here it is to be noted that 
the act automatically expires in two years, and yet judging the future by the 
past, will this take place? What of the vast number of employees dependent 
solely upon the president for their tenure and salary? What will be their pres- 
sure on him to continue to work and make the regimentation of industry per- 
manent? 

In the act itself the president is limited in only two respects, both with 
relation to the framing of codes. 

1. The code must not be designed to promote monopolies or monopolistic 
practices. 

2. Employees shall have the right of collective bargaining and no employee 
shall be required to join a company union or refrain from joining a union of 
his own choosing. 

The first is important because the act has been hailed as the liberation of 
business from the anti-trust laws and employers will no doubt endeavor to ex- 
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plore their rights in this respect at once. Then too this has a decided bearing 
upon the purported purpose of the act to encourage business to regulate itself. 
The first question is whether the President’s mere fiat or finding that a code 
does not violate these restrictions is final and conclusive. If this be true then 
the following suggestions are irrelevant, but if not final as the better reason- 
ing would seem to indicate, then certain matters will arise. In the first place, 
then, it seems evident that there can be no mergers or combinations which are 
not now permitted under the decisions and the Sherman and Clayton Acts, 
if in fact, a monopoly is created as defined by such, in spite of a contrary find- 
ing by the president for the act expressly makes monopolies illegal. 

Monopolistic practices are also forbidden. Just what these are is very un- 
certain, but many such are defined under Section 7 of the Sherman Act and 
Section 4 of the Clayton Act and the decisions under these acts, and it is very 
probable that this act will not change such unlawful acts into lawful ones. 

Of course, what business men want in associations under codes or without 
codes is the power and ability to control production and prices. Even before 
this act in the case of Appalachian Coals, Inc., vs. United States, 288 U.S. 344, 
53 Sup. Ct. 471, the court had abruptly changed its attitude toward associations 
and business had gotten about ali that it could get unless it was the matters 
spoken of here. So the question then arises as to whether the codes permit the 
President or the associations set up under his sanction to control production 
and to fix prices. Can control of production and the fixing of prices be said to 
remove restrictions on the free flow of interstate commerce? Does such pro- 
mote the general welfare by promoting the fullest utilization of the present 
productive capacity of industry, or avoid under restriction of production, or in- 
crease the consumption of products? Would the common control of prices 
and of production constitute a monopoly? If so, and there are some decisions 
which would so indicate, then just what has been accomplished ? 2 40% 

However, one must come to the conclusion that this act undoubtedly ‘cans 
templates some sort of price fixing for it condemns uneconomic price cutting 
or selling below cost. This is an elusive matter and varies with localities, 
methods and many other such items. Possibly the act contemplates and sanc- 
tions price fixing so long as it is above cost but not so unreasonable as to be 
monopolistic. And thus I argue around in a circle. But this is not all for the 
act expressly lists among its purposes the fullest utilization of all present pro- 
ductive capacity and the avoidance of undue restriction of production. Undue 
would probably mean improper. Again the language is rather awkward for 
probably the act contemplated curbs to prevent surpluses. However, the plain 
language does not contemplate any production quotas or drastic attempts to 
limit production for long-term planning such as many are advocating. The 
labor provisions tie into this for the reason that they too have been held to 
violate the various anti-trust laws. However, the provisions as to labor are very 
liberal, but do they permit non-peaceful picketing? or boycotts? or interference 
with production? Will what is now branded by the law as unlawful conspir- 
acies be fair competition under this act because of the attitude toward labor? 
It seems very doubtful if this act changes the relation of the anti-trust laws to 
labor and industry. The labor provisions have been seized upon to rehabilitate 
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decadent unions and to foist upon industry the closed shop. While this may be 
un-American it is rather hard to say just what American means these days 
and we pass up the merits of the question. 

In drawing this act the framers undoubtedly felt that it was unconstitu. 
tional, for they started out by trying to line it up with constitutional doctrines 
so as to bring it under the constitution. They first declared an emergency 
existed, that it affected interstate commerce and the public welfare and that 
this act was to remove the undue restrictions which burdened interstate and 
foreign commerce. 

The framers of the constitution set out to create a state which would re. 
move all restrictions upon interstate and foreign commerce except a tax on im- 
ports and would thus permit the free flow thereof; they also desired to leave 
individual initiative free and protected from the whims of a government; they 
hated bureaucracy for they had just freed themselves from its yoke and they 
wanted none of it; and they created a system of checks and balances to see that 
the individual would be secure. If taken in this light this act and many which 
have preceded it are unconstitutional—in spirit at least. In fact, we have de- 
parted very largely in recent times from the constitution and all familiar con- 
ceptions and the modern trend that we are now on may render this within 
the letter of the modern interpretation. 

In the first place there is nothing in the constitution giving countenance 
to the doctrine of emergency and this is a recently grafted idea. In Wilson v. 
New, 61 L. Ed. 757, the court excused its decision partially on the ground that 
an emergency existed and since then this doctrine has assumed a nebulous 
form, the nature of which is hard to define at this stage. James M. Beck has 
stated that there have been some 4,000 unconstitutional laws passed with only 
50 so declared or passed on. The fact is that the question (as it will if ever pre- 
‘sented here) will be presented to the court long after the act is in operation 


+-¢ Sad ah adverse opinion would operate to disrupt matters so that the court has 


to fitid some excuse for upholding the law. While this is true it is a matter 
which should cause us grave concern and should teach us that the actual pro- 
tection of the constitution and the power of the court to uphold such is not the 
thing which we ordinarily consider it. 

The act is limited to interstate commerce and yet the scope of the act can- 
not be disposed of that easily. It has been applied to purely local and intrastate 
industries so far through the power of the boycott and the fear of ostracism 
which has been held over the heads of such businesses. However, already in 
California there has arisen a question upon the power to regulate and license 
a purely intrastate industry. In a certain valley where clingstone peaches are 
harvested the growers refused to destroy part of their crop and started to can- 
ning the entire crop and refused to abide by the code which the fruit growers 
of that state had, their contention being that it was purely intrastate as they 
harvested and sold only in California and therefore they were not subject to 
be licensed nor did this act apply to them. A test case has arisen. This is only 
the forerunner of such serious questions as to whether it can be applied (as 
here) to purely intrastate businesses which compete with businesses which have 
to send their products through interstate commerce and thus may undermine 
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such businesses and the code. Can it be applied to purely intrastate businesses 
who offer no substantial competition to interstate businesses? This would be 
the average retail merchant. Can it be applied to a company merely because 
it has branches in more than one state? If so, would it apply to a division of 
a company which produced and sold entirely within a state? Would this in- 
clude chain stores and thus bring the local retail merchant into competition 
with a firm in interstate commerce? Would this furnish the basis to regulate 
purely local trades—something which has never been attempted before? It was 
probably contemplated by the act that the first question here should be an- 
swered in the affirmative and it is possible that such might be upheld under 
certain conditions. It will take concrete cases to settle these matters. 

As the reader studies the act many questions such as have been suggested 
in this article will occur to him. There are problems connected with due process 
of law provisions, with the licensing provisions and with the questions of 
whether this act invalidates all contracts made at the lower level of prices and 
wages prior to the codes. As to this latter matter there seems to be nothing 
in the act giving the president power to modify or invalidate contracts now in 
effect, although this question is coming to a head in many places. 

It is the opinion of the writer that the constitutionality of this act will 
probably be sustained much as the Adamson 8-hour law was if ever presented 
to the court. And yet the matter should not be disposed of so lightly. We are 
leaving the system under which this country became what it is today and are 
starting upon a new one—a failure wherever tried before. There is a conflict 
of principle here and the issue is clearly drawn—either we must get back to 
and become individualistic or we must become entirely socialistic and if we 
become the latter we should no longer do lip service to the constitution. If the 
act is sustained it will involve a radical change of attitude on the part of the 
supreme court; it will involve a revolutionary change in our system and ideals. 
Where the matter of principle is involved it is impossible to say that one is 
right and the other wrong—one can only take the side his judgment and feel- 
ings tells him is right. 

In making this analysis the writer has left the second portion of the act— 
the emergency works—without analysis. This was done for the reason that the 
vital principles at issue are all in the first section and the questions of the sec- 
ond are largely economic and there is probably more justification for it, especial- 
ly as being administered by Secretary Ickes. 
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Importance of State Annotations 


OF THE RESTATEMENT OF THE LAW BY THE 
AMERICAN LAW INSTITUTE 


By R. A. Burcu 


Justice of the Supreme Court of Kansas and Member of the 
Council of the American Law Institute 


Eleven years ago a group of lawyers, judges and law teachers met in 
Washington and formed themselves into an incorporated body which they - 
named The American Law Institute. A few months later the newly created 
Institute entered upon its self-imposed task of restating the common law, 
Eminent legal scholars were called to head the various divisions of the work. 
Committees of advisers were chosen to meet with the scholars, go over tenta- 
tive drafts of the work with care, and make suggestions for its improvement. 
Younger lawyers were called upon to assist in running down decisions, new 
and old, that they might again be re-examined so that every judicial point of 
view would be thoughtfully considered in framing the Restatement that was 
to follow. The purpose to be served was improvement of the law. The imme- 
diate means to serve that end was an accurate, carefully expressed restatement 
of the fundamental principles of the common law in its various branches. 

For a decade this work has gone forward unceasingly. The thirty-three 
lawyers and judges who compose the Council of the Institute have spent much 
time in deliberation over the material submitted to them by the drafting com- 
mittees. The committees, in their turn, have met, almost innumerable times, in 
order that the restatement, when completed, would be the best restatement 
that American legal brains could devise. Lawyers and judges who compose the 
membership of the Institute, drawn from all the states, have met annually in 
Washington and thoughtfully discussed the product of common effort and 
deliberation, and have contributed helpfully to the improvement of that 
product. Committees from various State Bar Associations throughout the 
country have likewise given generously of their time and thought to further 
the common purpose. 

Now, after ten years of effort, tangible results of that effort are making 
their appearance. A year ago there was presented to the profession the finished 
Restatement of Contracts, in two volumes. The legal magazines treated the 
occasion as one of importance. Many articles about the Institute and its ambi- 
tious undertaking appeared. Subsequently, as the volumes were examined by 
the legal scholars, there appeared book reviews, long and short. It is not too 
much to say that the contracts restatement was received with high favor. Criti- 
cisms there were, of course. Heaven forbid there will ever come a time when 
all lawyers considering a legal question will unanimously agree. But there is 
no doubt that the overwhelming trend of opinion was that the Restatement of 
Contracts has fulfilled the high hopes and ambitions entertained for it. 

This fall will appear the Restatement of Agency. It will probably be on 
the market before this magazine reaches its readers. The Institute has great 
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confidence in this restatement. It is the work of very able men and has been 
roduced with the same meticulous care that went into the making of the con- 
_ tracts restatement. During next year other volumes in other fields will appear. 
Part of Torts, covering the vast field of Negligence and the narrower, but in- 
teresting problems of Intentional Wrongs will be finished and published. A 
restatement of Conflict of Laws, one of the most difficult and yet fascinating 
fields of the law, will be ready for use by the profession. Other volumes will 
follow soon. Ten years’ work of the American Law Institute has demonstrated 
not only that a restatement of the common law can be made, but that a thor- 
ough restatement is in fact in the making. 

The Restatement cites no authorities. It stands on its own integrity as a 
work of American legal erudition. The statements of law contained in it have 
been made after careful examination of the decided cases by lawyers who have 
spent years of study in the respective fields, and the statements have been 
examined, amended and improved through the help of other lawyers and 
judges of wide experience. The Restatement goes to the profession, therefore, 
on its own authority as representing the consensus of legal opinion upon the 

ints covered. It is a new type of law book to a common-law lawyer. We are 
accustomed to elaborate citation even for the simplest rules of law. But it is 
clear that the present method is the right one if the Restatement is to do what 
its friends hope it will do, bring clarity and certainty with regard to the fun- 
damental principles of our common law. 

The Institute has devoted itself to the preparing of restatements for use, 
not as an academic performance. It wants the volumes to be of every-day help 
to lawyers and judges in legal work, not simply to grace the shelves of libraries 
as handsomely bound products of learned research. The restatement project, 
therefore, will be unsuccessful in the wider sense unless the work does become 
a part of the professional equipment of those who administer the law. 

At a meeting of state bar association committees in Chicago, in 1927, offi- 
cers of the Institute and representatives of bar associations from many states 
talked over the problem of giving greatest usefulness to the Restatements. The 
view was expressed that the Restatement would be of maximum help to the 
lawyer or judge in any one community if, along with the expression of the 
general principle of law such as the Restatement gives, the user could know, 
without research, the decision of the highest court of his state or the expression 
of statutory rule by his legislature upon the point. If the legal rule was in ac- 
cord with the rules appearing in the Restatement the case would be easy. If the 
point was undecided locally it was felt that the court might well be inclined 
to accept the Restatement as accurate. If local decision was contrary to the rule 
as the Restatement had declared it to be, a court might (as has been done) 
change its rules to conform with the Restatement. But the lawyer and the judge 
should approach the question with full knowledge of both. The result was the 
Institute asked cooperation of the bar associations. 

The bar associations were asked if they would undertake an annotation 
of the Restatement, citing the cases and statutes relevent to each section of the 
Restatement, in their respective states. This work was to be local work, not 
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done by the Institute, but done by the local lawyers after careful investigation 
and examination of their own material. The Institute offered to furnish such 
help as it could, but the main project was to be a state project, performed a; 
a matter of public service in the law. The suggestion met with cordial recep. 
tion. Work in the preparation of local annotations of Contracts has been done 
in nearly every state. The associations have varied in method. In some the 
work has been financed from the treasury of the bar association. If a state bar 
association is strong in membership with an adequately supported treasury, as 
in Pennsylvania, the work has become a major association activity. In some 
states members of the bar have made voluntary contributions to help the work 
along. In others individual lawyers have volunteered the services of themselves 
and their office helpers in producing an annotation of a given subject. In others 
lawyers have formed a group, have divided the work among themselves, and 
then have proceeded to finish it. 

At the present time the annotations for Contracts have been finished, 
printed and distributed for the following states: California, Connecticut, Flor- 
ida, Nebraska, New York, Ohio, Pennsylvania, Rhode Island. For Indiana, 
Mississippi, Missouri and Texas the work has all been done except the last 
step of printing and distribution and this will follow as fast as the mechanical 
work can be completed. In several other states the annotations are almost fin- 
ished and will be in print during the winter. In many others annotation is 
well along, but not in such condition that the annotators will make promises 
as to the exact date of final completion. 

The annotations are good, good as it was hoped they would be. They 
furnish a working supplement for use with the Restatement on problems in 
the field covered. The lawyer with a question of contract law will find in the 
Restatement the black-letter text propounding the general rule of law. The 
rule will be amplified by comment and illuminated by illustration so that the 
user will know precisely how far the principle stated extends. By turning to 
his state annotation under the same section number he will find the cases in 
which his own court has dealt with the proposition involved and the indication 
of how the court has handled it. If there is no local authority, that fact will 
immediately appear. If the common law rule has been supplanted by a local 
statute, that fact will appear with a reference to the statute. 

The value of such work to the law in a given state should be very great 
indeed. In the annotations we have a complete survey of one state’s law over 
a given field, and a careful comparison of that state’s result with the authori- 
ties generally. The Pennsylvania Supreme Court in a recent decision, after 
seeing the contrast between the Pennsylvania rule and that expressed in the 
Restatement followed in the majority of states, said: 


“In 44 out of the 48 states of the Union, that rule has long been en- 
forced (Pennsylvania, Massachusetts, Connecticut and Michigan being the 
exceptions); . . . ., and in the Restatement of the Law of Contracts, it is 
considered at length and adopted as the true rule.” (The learned court 
here quoted from Sec. 133, 135, 139, 345 of the Restatement) . . . “Since 
the Restatement was adopted, Connecticut has joined with the other 44 
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states . . -, and those determinations are so equitable and just, and so 
certainly carry out the intention of the parties as shown by the contract 
and bond, that we willingly join with our sister states in their conclusion 


on this subject . . .” 


In those states where Contracts annotations are complete, committees are 
working on the preparation of those for Agency and Conflict of Laws. Some 
bar associations, where the work is particularly well organized, are working 
on Torts, Property and Trusts, and are keeping up with the progress of the 
work done by the Institute committees. It is no easy task. A well prepared an- 
notation demands expenditure of time and thought, and use of legal ability 
of a high order. Lawyers who have done the work have found in it much in- 
tellectual satisfaction and a vastly increased knowledge of their own state’s law 
on the problems covered. As a piece of public service performed by lawyers for 
the benefit of the entire profession, state annotations appear but little less im- 
portant than preparation of the Restatement itself. 


The Fudicial Council of Kansas 
By J. C. RupPENTHAL 


The work of the Judicial Council goes steadily on within the scope of 
the organizing statute of 1927. The Council is now looked to as of course by 
bar and bench as a useful source of information and suggestion in all that re- 
lates to court procedure as to change or improvement thereof. Every plan or 
suggestion for the advancement of the administration of justice in any of the 
courts of the state in the direction of certainty, dispatch or economy, is referred 
to the Council as the most satisfactory place for the careful consideration that 
all such plans should receive. It is recognized that the lay members of the legis- 
lature are not well fitted for weighing questions of court procedure and ad- 
ministration. Nor have the judiciary committees time and opportunity apart 
from their many other duties in the stress of legislative sessions, to analyze 
propositions of procedure adequately. 

Although quiet and unostentatious in its working, perhaps no one step 
in the judicial history of Kansas—possibly not even the revised civil code of 
1909, nor the declaratory judgment act—made so great change in the district 
courts as a whole—the one trial court of general jurisdiction—as did the mak- 
ing use in July, 1929, by the Supreme Court of its power to make rules for the 
better administration of justice. 

Of the eleven rules, Nos. 27 to 37 adopted then or thereafter and slight 
amendments to make them more workable, the most far-reaching is the re- 
quirement that court be held every month in the year (except July and August) 
in every county of the state. Few lawyers indeed may now be found who would 
care to return to an older custom wherein not only were statutory terms of 
court four or six months apart, but it was not uncommon for three to five 
months to elapse in various counties with no session of court at all. 

Other rules made for promptness and expedition by such means as hav- 
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ing dilatory motions passed on at the monthly sessions which have in the 
profession the name of motion days. Accuracy has been encouraged by supply. 
ing adverse parties with copies of pleadings, and by journal entries immediately 
prepared, approved by the trial judge and filed. 

Inadvertent judicial action which may later prove irrevocable—not to men. 
tion the possibility of “snap judgment”—is made unlikely under a rule tha 
precludes default judgment except at the opening of a regular term, if the 
adverse party be represented by counsel. Another assures counsel of the time 
of ruling on matters under advisement so that rights may be readily preserved, 

The two latest rules enable litigants to make and preserve a record of the 
trial court’s view of presumptions of law. 

The accumulated body of facts as to the number of cases filed and tried, 
and of their nature, for six different years, is not equalled in the United States 
unless possibly in Massachusetts or California. 

Not a large number of legislative acts have been passed on suggestion of 
the Judicial Council, but among such may be mentioned two in 1933. Chapter 
168 gives a very practical provision as to judges pro tem, their selection and 
their powers to go on with all court business. Chapter 218 makes clearer the 
scope of equity power after sheriffs’ sales. 

Thorough revision of the law and procedure of probate courts, also con- 
demnation procedure, as well as the judiciary article of the constitution have 
received much attention, ‘and continue to be studied. In this various members 
of the bar have done valuable work. 
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Editorial 


The Bar of the State of Kansas has again been honored by having one of 
its members selected as President of the American Bar Association. That Earle 
Evans should be so honored is not a surprise to the lawyers of Kansas who 
have known him and understand his capacity for organization and leadership. 

Perhaps today as at no time since the organization of the American Bar 
Association has the need for real ability and leadership been greater. The body 
politic is sick. It is weary of all the remedies offered by political and economic 
theorists. It is fed up with all the nostroms and cure-alls of the demagogue 
and spellbinder. The public is now as in every crisis in the past, turning to the 
lawyer to prescribe a course of action which will be tested by the sound ex- 
perience of the past and which will not be destructive of their liberties. 

In this crisis the voice of the American Bar Association is the voice of the 
American lawyers. To that organization the American people can turn with 
the full assurance that whatever course is taken that course will afford a full 
measure of protection to all rights guaranteed under the constitution, which 
every American lawyer has sworn to uphold and defend. 

The lawyers of Kansas know that in Earle Wood Evans the Bar of Ameri- 
ca has chosen one who from the soundness of judgment, breadth of vision and 
capacity to act, can so direct the lawyers of America that once again the people 
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will have reason to appreciate the activities of the American lawyer in a time 


of crisis. 
* * * 


Elsewhere in this issue you will have read of the plan proposed by the 
American Bar Association for the Integration of Bar Activities. The plan is an 
excellent one. It is based upon the sound principle that for the accomplish. 
ment of a given. purpose there must be a complete unity of thought and action 
on the part of all the component parts of the group constituting the Bar of 
the United States. 

The public is demanding that needful changes in the administration of 
justice be made. It is looking to the lawyer to point the way. It is demanding 
that the profession discharge a public duty. By accepting that challenge the 
profession can assume that position in the leadership of public opinion to which 
it is rightly entitled. 

The success of the program of integration depends, however, upon the co- 
operation of every individual lawyer. It depends upon his desire to assist and 
be of some public service. We live today in an age of organization. Business 
is organized, labor is organized. The voice of the individual is like a voice 
crying in the wilderness. Yet with every other activity about us organized for 
effective effort to promote its own ends, we find only 28,000 out of 175,000 
lawyers, members of the American Bar Association, only 500 out of 2,000 mem- 
bers of the State Bar Association. 

Is it any wonder that the public feels that the lawyer is not accepting the 
responsibilities which are imposed upon him by his profession? A few cannot 
carry the entire burden, all must cooperate and do their part. The changes 
which are to be made must be determined not by a part but by all the lawyers. 
Public opinion must be directed not by a few but by the entire bar. This can 
only be accomplished by a unified purpose. 

What is written here will have no effect on the 1,500 attorneys who are 
not members of this association, for the very obvious reason that this Journal 
does not pass into their hands. They will be unaware that there is an integra- 
tion movement. They will know nothing of the subjects upon which the bar 
is directing its attentions. They will probably because of their lack of contact 
not even realize that there are any problems facing the profession. 

We are hoping, however, that in giving assistance to the integration move- 
ment every member of this Association will feel a responsibility for inducing 
at least one attorney to join the Association and lend his efforts toward the 
accomplishment of those purposes which the Bar of America has as its ob- 
jective. 
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CasE COMMENTS 


(Case Comments 


Evidence—Presumptions—Inferences of Fact-—Instructions——D issued bonds on July 
1, 1923. On May 26, 1926, the bonds were stolen from C, the true owner. Notice that these 
bonds had been stolen was given to all regional bond houses and brokers on June 2, 1926, 
and one was mailed to P. On February 25, 1928, P purchased these bonds and now brings 
suit thereon. The defense rests on the claim that P had notice of the theft when he pur- 
chased. The jury found that P had received notice from a showing that the letter was writ- 
ten, that a copy was made, that the letter was turned over to the mailing department, 
that when mailed a duplicate was placed on file, that such letter was never returned 
though it carried a return address. Held, such a finding will not be disturbed. 


Prescott, Wright, Snider Co. v. City of Cherryvale, 134 Kan. 53. 

There are many business transactions, law suits, or situations, just as in the above case, 
in which the simple fact of the receipt or non-receipt of a notice, or letter or other com- 
munication fixes the legal rights and duties of the parties. Usually, too, in such cases the 
sender's rights are those which are dependent on the receipt of such a notice or communi- 
cation. From the very nature of such cases the knowledge of the fact is peculiarly within 
the knowledge of others than the sender. In fact, such knowledge is usually peculiarly 
within the knowledge of those who can profit by denying having received the communica- 
tion. 
Fortunately, most courts, because (1) of the “hard spot” in which the sender is placed, 
(2) it is a procedural convenience, and (3) it is consistent with human experience, have 
been very willing to give some significance to such preliminary facts as the sender could 
show. Such facts usually consist of a showing that a communication was written, properly 
addressed and mailed. 

Our problem is to state, in a general way, what significance courts have given to such 
facts, and what attitude the Kansas court has taken. 

In section 95 of Wigmore’s treatise on evidence he says, 


“The fixed methods of systematic operation of the government’s postal service 
have been long conceded to be evidence of the due delivery to the addressee of mail 
matter placed for that purpose in the custody of the authorities. The conditions are 
that the mail matter shall appear to have conformed to the chief regulations of the 
service, namely, that it shall have been sufficiently prepaid in stamps, correctly ad- 
dressed, and placed in the appropriate receptacle.” 


In a note to the same section he points out that in many jurisdictions the strength of 
such evidence is even raised to a presumption. 

The question had been presented to the Kansas Court four times before the principal 
case came up. In Fleming v. Evans, 9 K.A. 858, the court said: 


“A letter properly addressed, stamped and deposited in the post office is pre- 
sumed to have been received by the person to whom it is directed. Perhaps it is 
more nearly accurate to say that the fact that a letter properly addressed is deposited 
in the post office with postage prepaid is prima facie evidence that the person to 
whom it is addressed received it, and that the inference, based on the fact that let- 
ters usually reach their destination may be overcome by other evidence, it being a 


question for the jury.” 


The court goes on to review a decision from the state of Washington which holds 
that such presumption is overcome by the direct testimony of the addressee that he did not 
feceive it and an Alabama decision holding that even though the addressee denies having 
received the letter, the jury may still find with the inference or presumption; it then 
chooses to agree with the latter court, thus giving enough significance to the preliminary 
facts to prevent their being deemed overcome as a matter of law by direct testimony. 
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In Vancil v. Hagler, 27 Kansas 407, it was essential to prove the receipt of a post card 
There was much direct evidence of non-receipt, but the jury found that it had been te. 
ceived. The supreme court, saying it would not disturb the verdict though it felt the eyj. 
dence against it was more satisfactory, said: 


“The fact that the defendant deposited in the United States Post Office the 
postal card, properly directed to the plaintiff, is some evidence that the plaintiff re. 
ceived it... . The evidence .. . is sufficient prima facie to prove them (ic., the 
facts).” 


In Advertising Co v. Hardware Co., 104 K. 44, the court said: 
“The presumption of law is that the plaintiff received the letter in due course 
of mail.” 
In support of this statement it cites the above case of Vancil v. Hagler. No explanation 
of the words “presumption of law” is given. 


In Shriver v. National Bank et al, 117 Kansas 638, at p. 648, the court approves an 
instruction to the effect that a showing that a letter was properly addressed, stamped, and 
mailed, 

“Creates the presumption that the letter was properly transmitted in the due 
course of the mails and was received by the addressee, and unless this presumption 
is rebutted by sufficient evidence to satisfy you that it was not so received, such 
facts constitute notice of the letter and its contents.” 

In the principal case, the court simply says: 

“These were strong circumstances tending to show that the notice was received.” 

It also says: 

“Proof of an established course of business, and practice in a business house in 
the mailing of letters, tends, we think, to support the presumption of the mailing 
and receipt of a letter.” 

As indicated earlier, the question is, what significance has our court given to the 
usual preliminary facts? The above cases show that the following expressions have been 
used: “presumed to have been received”, “prima facie evidence”, “some evidence”, “pre- 
sumption of law”, “presumption that must be rebutted by sufficient evidence to satisfy 
you of non-receipt.” 

Is it possible to rationalize all these expressions? In Burkhalter v. Farmer, 5 Kan. 477, 
the court said, 


“Whatever presumption arises from charging goods to Myers is a presumption 

of fact and not of law, and is subject to be explained or rebutted by other facts.” 

The inference is that only presumptions of fact are rebuttable. So it is hardly possible 

that the court really meant “presumption of law” in Advertising Co. v. Hardware Co., 

104 Kansas 44. It undoubtedly meant “presumption of fact” as defined in Railway Co. v. 
Rhoades, 64 Kansas 553. 

“A fact whose existence is established by that just and reasonable inference 

which common sense and experience naturally draw from another fact (or facts) 

known to exist.” 


In Mayes v. Kansas City Power & Light Co., 121 Kansas 648, we obtain some idea as 
to what our court means when it uses the words “prima facie case”. It approves the fol- 
lowing statement by the court of Massachusetts: 

“Instructions that evidence ‘is sufficient to show’, or ‘has a tendency to show’, 
‘is enough to show’, or ‘is prima facie evidence of’, are not to be understood as 
meaning that there is a presumption of fact, but that the jury are at liberty to draw 
the inference from them.” 

But the court in Kansas generally follows the definition given from Railway Co. v. 
Rhoades, supra, and in this state “presumption of fact” and “reasonable inference of fact” 
mean one and the same thing. Hence, the distinction sought to be approved above is not 
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our court’s accepted view. See also State v. Shepherd, 64 Kansas 451, and State v. Deuel, 
63 Kansas 811 at 817. 

The instruction which was approved in Shriver v. National Bank, supra, is erroneous 
in that it gives too much significance to the evidence. When it says the evidence or in- 
ference, or presumption of fact stands, unless rebutted by evidence sufficient to satisfy 
ou (the jury) of non-receipt, the court really says that the inference or presumption of 
fact is strong enough to shift the real burden of proof. This is inconsistent with all the 
other expressions used. And no other court has given that much force to the inference. 

It is no doubt unfortunate that so many different words and phrases have crept into 
our decisions. They only obscure a simple concept. The use of such words and phrases as 


“presumption of fact”, “presumption of law”, “inference of fact”, confuses a jury rather 
than helps it. 

The analysis of the cases made above indicates that the preliminary facts involved in 
these cases amount to some evidence, from which the jury may infer the more important 
fact of receipt. Such evidence is clearly strong enough to prevail over direct evidence to 
the contrary. This is all that the jury need be told. Hence, a lawyer who can show the 
usual preliminary facts can always be assured of having the issue of the receipt of such a 
communication presented to the jury, and that if the jury finds in his favor, such find- 
ing will not be disturbed on appeal. 


Contempt—Misrepresentation on Judicial Undertaking.—In order to secure the re- 
lease of one Turner pending appeal from conviction of a crime, C. and H. signed a bond 
as sureties. The bond was made at the solicitation of one Arnold, a professional bondsman. 
The sureties qualified before the clerk of the court, and Arnold vouched for their state- 
ments. The bondsmen were financially irresponsible which fact was known to Arnold. 
Held, both the sureties and the professional bondsman are subject to punishment as for 
contempt of court. (State v. Arnold, et al., 138 Kan. 1, Pac (2nd)__.) 

Comment would not add to the effect of the decision and opinion digested above. 
It is cited here so that the opinion may be called to the attention of any who have failed 
to read it. 

Criminal Law—Defense of Entrapment in Kansas—A prohibition agent, posing as a 
tourist, called upon the defendant. From the conversation that followed it was found they 
had served in the same division in the war. After some reminiscences, the prohibition 
agent requested the defendant to procure him some liquor. The defendant said he did not 
have any, but after further conversation, left the house and shortly afterwards returned and 
delivered some to the prohibition agent, who paid him therefor. It was admitted by the 
agent that he procured the liquor from the defendant for the purpose of causing him to 
be prosecuted. 

Upon writ of certiorari, the Supreme Court reversed the ruling of the trial court, 
which had held there was no entrapment. Only one justice favored affirmance of the case; 
the decision of the majority reversed the case for a new trial and three justices were of the 
opinion that the defendant should be dischargd. (Sorrells v. United States, 1932, 53 Sup. 
Ct. Rep. 210, 77 L. Ed. 265.) 

The purpose of this note is to compare the decisions in Kansas, where the defense of 
entrapment was involved, with the above decision. In the earliest case, which we have 
found on the subject, Mr. Justice Brewer recognized the rule, but found no reason for its 
application under the facts presented. In discussing the difference between the acts of a 
criminal and of a detective, he said: 


“The one has a criminal intent, while the other is seeking the discovery and 
punishment . . . where each of the overt acts going to make up the crime charged 
is personally done by the defendant, and with criminal intent, his guilt is complete, 
no matter what motives may prompt or what acts be done by the party who is with 
and apparently assisting him.” (State v. Jansen, 1879, 22 Kan. 498.) 
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In State v. Stickney, 1894, 53 Kan. 308, 36 Pac. 714, the rule was also recognized. The 
' defendant, convicted of burglarious entry, claimed that Birchfield, the owner of the build. 
ing, had employed one Payne, who in turn employed the defendant, to enter the store. 


The Court said: 


“If Payne was employed by the owner to open the door and decoy the appellant 
within the building, and the entrance was with the consent of Birchfield, then cer. 
tainly the appellant cannot be held responsible for a burglarious entry.” 


In State v. Spiker, 1913, 88 Kan. 644, 129 Pac. 195, the defense was entrapment. The 
Court said: 

“The fact that purchases were made by persons seeking to ascertain if appellant 
was engaged in the unlawful sale of intoxicating liquor constitutes no defense to the 
charge, nor does it render the testimony incompetent . . . it appears that these 
witnesses were not employed as detectives, and had no pecuniary interest in the 
result . . .” 


The next case taken literally on the question destroyed the last vestige of the defense 
of entrapment. 


In State v. Driscoll, 1925, 119 Kan. 473, 239 Pac. 1105, the facts are similar to the case 
discussed. The officer was first refused any liquor, but upon his insistence, the defendant 
went out and returned with some, sold half of it to the officer and retained the other half 
for himself. The defendant requested the following instruction: 

“, . . if the witness Peterson, while acting as an officer of the law, induced 
the defendant to commit the crime charged, so that said witness was the moving 
cause of the commission of said crime, then you cannot convict the defendant for 
such crime.” 

It was held not error to refuse the instruction, the Court saying in part: 

“. . . we have no disposition to hamper the officers by a ruling that would pre- 
vent the use of the ordinary means employed and in that way thwart the detection 
and punishment of criminals . . . the officers are discharging a public duty and 
fulfilling a function they were chosen to perform. One who concedes that he has 
violated the law will not be permitted to shelter himself and escape punishment in 
the fact that the one to whom he brought and sold liquor happened to be an officer 
instead of an ordinary customer.” (p. 475.) 


This is followed in the case of State v. Jackson, 1926, 121 Kan. 711, 249 Pac. 688, 
without comment. 

In the case of State v. Lovell, 1928, 127 Kan. 157, 272 Pac. 666, a narcotic case, the 
only comment made on the defense is: 

“There was evidence indicating that defendant was in the business of market- 
ing narcotics, and what appears to have happened was that the government agents 
set a ‘decoy’ which successfully entrapped the defendant . . . This Court in State 
v. Mullins, 95 Kan. 280, 147 Pac. 828, approved the use of detectives in procuring 
testimony, and there appears no good reason to change the rule.” (p. 158.) 

The basis for the Sorrells decision is that the officer caused the violation of law. It is 
recognized that “if the officers or employees of the government merely afford opportunities 
or facilities for the commission of an offense” that a prosecution is not to be defeated. The 
literal interpretation of the Driscoll case recognizes no such distinction. The instruction 
there refused was to the effect that the defendant should be found not guilty if the officer 
“induced the defendant to commit the crime charged, so that said (officer) was the mov- 
ing cause of the commission of the crime.” 

It is indicated in that opinion that the officer furnished only the opportunity or facility 
for commission of the offense, but the decision fails to recognize this as the controlling 
fact for the refusal of the instruction and the language used would seem to indicate the 
contrary. 
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Death—Right of Action for Does Not Survive Death of Wrongdoer—In a collision 
between two automobiles, both drivers were killed. In an action brought to recover dam- 
ages for the wrongful death and destruction of the automobile from the estate of the al- 
leged wrongdoer, it was held, that the action cannot be maintained for the wrongful 
death, but can be maintained for the damage to the automobile. (Wright v. Smith, 1932, 
136 Kan. 205, 14 Pac. (2nd) 640.) 

Survivor has been the subject of a number of recent articles. In a note in 44 Harv. L. 
Rev. 980, 1931, some of the inadequacies of the statutes were noted, but the above was not 
included. In 29 Mich. L. Rev. 969, 1931, it was pointed out that in only six states was 
there a statute which provided that all actions should survive. As is pointed out in the case 
discussed, Kansas has no statute which provides for the survival of all actions. The statute 
relating to wrongful death is limited to an action against the wrongdoer, and makes no 
provision for an action against his estate. 

The claimed inadequacy of the statute is one for consideration by the legislative body, 
as the decision rendered is in accord with the statute and with the great weight of au- 
thority in this country. See U. of Chicago L. Rev., 1933, Vol. I, p. 162, wherein the cases 


are cited and discussed. 


Elections—Contest—Right to Open Ballot Boxes.—In a contest over the election of 
county attorney, the contestor claimed the right to open the ballot boxes and count the 
ballots under the statute which provides that in the case of a contested election, 
“|. . either of the parties . . . shall have the rights to have such ballots 
opened and to have all errors . . . corrected . . .” (R. S. 25-419.) 

The contestee claimed that this section, which is a part of the Australian Ballot Law, 
should be considered in connection with the statutes relating to contests, and that cause 
must be shown before the ballots could be resorted to. It was held, that the contestor does 
not have the absolute right to have the ballots recounted, and before he can do so, he 
must make such showing of irregularity and fraud as to make it probable that a recount 
ah ne the result of the election. (Free v. Wood, 1933, 137 Kan. 939, ——Pac. 
(2nd). 

There are two lines of decisions on the question involved. Eliminating those where 
statutory provisions make the examination of the ballots mandatory (Catron v. Crow, 164 
Ill. 20, 46 N.E. 3; Gantt v. Brown, 238 Mo. 560, 142 S.W. 422; Looney v. County Election 
Board, 145 Okla. 25, 291 Pac. 554, 71 A.L.R. 420; People v. McClelland, 191 N.Y. 341, 
84 N.E. 68), we find some decisions which permit the recount of ballots as a matter of 
right (Snowden v. Flannery, 159 Ky. 568, 167 S.W. 893; Frum v. Leamer, 101 Neb. 675, 
164 N.W. 715), while the majority deny the privilege of examination without a prelim- 
inary showing (O’Gorman v. Richter, Minn., 16 N.W. 416; Pearson v. Norton, 63 N.H. 
379; Gray v. Huntley, Colo., 238 Pac. 53; County v. Gardner, Conn., 52 Atl. 416; State v. 
Smith, Fla., 144 So. 333; In re Van Noort, N.J., 85 Atl. 813; In re Election Contest, Pa., 
133 Atl., 379; Lueders v. Ehlinger, Tex., 31 S.W. (2nd) 1099; Quigley v. Phelps, Wash., 
132 Pac. 738.) 

The troublesome question which has caused some question of the majority rule results 
from the fact that the ballots are the best and controlling evidence. (Dorey v. Lynn, 1844, 
31 Kan. 758, 3 Pac. 557; Searle v. Clark, 1885, 34 Kan. 49, 7 Pac. 630). It would seem that 
if ballots are the best evidence, that recourse should be permitted to them, so that the ulti- 
mate fact can be determined. But at this point, a presumption must be considered. It is 
presumed that the election boards properly performed their duty, and that the return made 
by them is correct (Russell vs. State ex rel, 1873, 11 Kan. 308; State v. Hamilton County 
Com’rs, 1886, 35 Kan. 640, 11 Pac. 902, and cases cited under majority rule, supra), and 
until this presumption is overcome, the original and primary evidence is not admissible. 

The result has been that the decisions made upon the question have been largely a 
determination of the policy to be pursued. The minority rule is well illustrated in the fol- 
lowing language taken from Frum v. Leamer, supra: 

“The public is interested in the election, in a correct count, and in the result. 
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The force of the arguments on the sacredness of the ballot, on the integrity of the 
official returns, on the correct rules of evidence, and on the invoking of the power 
of the court to discover evidence is fully recognized; but the aim and import of 
the statute, as shown by the language of the lawmakers, are controlling’ considera. 
tions. The better construction permits the inspection of properly preserved ballots 
to support a charge of fraud or mistake in a specified election district, changing the 
result of the election . . . though preliminary proof in support of the complaint 
has not been first adduced.” 


The majority rule is graphically portrayed by the Colorado court, in Gray v. Huntley, 
supra, in the following language: 

“The election contest statutes are not to be regarded as a mere fishing license 
for contestors to ascertain the correctness or incorrectness of their statements of 
contest, nor only as rod and tackle for venturesome sportsmen to hold in their hands 
and whip an unpromising stream of adverse ballots, in the hope of landing a mess 
of frauds and errors for their waiting skillets.” (p. 56.) 


Electricity—Liability for Negligence in Transporting —A power company authorized 
to transport electricity, had maintained a high voltage line on or adjacent to the public 
highway for a period of years. The tenant on the farm erected a silo under or near the 
wires, and two or three days later, one of his workmen was electrocuted while tramping 
ensilage. The power company had no notice of the building of the silo. In answer to spe. 
cial questions, the jury found the power company negligent in failing to put up warning 
signs and in permitting the wires to unduly sag. Held, that the evidence was sufficient to 
sustain a verdict of wrongful death. Dawson, Burch and Thiele, J.J., dissenting. (Worley 
v. Kansas Electric Power Co., 1933, 138 Kan. 69, —..Pac. (2nd)_._.) 

While authorities are cited in the opinion to the effect that one transporting electricity 
is not an insurer against accidents or injuries, the decision practically nullifies that rule. The 
cases cited in support of the decision do not sustain it. In Winegarner v. Edison L. & P. 
Co., 1910, 83 Kan. 67, 109 Pac. 778, the electric company had notice of the moving of a 
house beneath its wires, and could have anticipated that some injury would result there- 
from. In Walmsley v. Telephone Association, 1917, 102 Kan. 139, 169 Pac. 197, the wires 
which caused the accident were hung so low that they caught a hay-rack, and such condi- 
tion had existed for such length of time as to charge the company with notice of their 
dangerous condition. 

While the case of Wade v. Electric Co., 1915, 94 Kan. 462, 147 Pac. 63, taken alone 
would seem to support the rule, it is greatly modified in result by the later decision of 
Logan v. Electric Co., 1916, 99 Kan. 381, 161 Pac. 659, which the court refers to as being 
similar. In the later case evidence was offered showing the use of the highway for the 
moving of structures, thereby bringing notice home to the company, from which probabili- 
ty or possibility of injury might be inferred. 

Other Kansas cases follow the same rule. In Snyder v. Light Co., 1916, 98 Kan. 157, 
157 Pac. 442, it was held that it was the acknowledged duty of the company to insulate 
its wires in a city, and it was likewise its duty to anticipate injuries to children caused by 
such neglect. 


In Logan v. Empire Dist. Elect. Co., 1916, 99 Kan. 381, 161 Pac. 659, the recovery 
was sustained on the theory that the company was bound to anticipate the uses of the high- 
way, and take precautions to prevent injury. In Followill v. Gas & Electric Co., 1923, 113 
Kan. 291, 214 Pac. 430, the finding of the jury was that the company had constructive 
notice of the dangerous condition. The case of Anderson v. K. C. Public Service Co., 1929, 
127 Kan. 375, 273 Pac. 397, where a thirteen-year-old boy climbed on top of a viaduct 
some 55 feet above the ground and came in contact with an uninsulated wire five or six 
feet above the top of the viaduct, was decided on the theory that it was not an attractive 
nuisance. Absence of negligence because the defendant company could not anticipate in- 
juries from such source was apparently taken for granted. 

The rule to be deduced from these authorities is that in case of passive negligence, an 
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dectric company must anticipate the usual and customary injuries that may result from 
the transportation of electricity. Inasmuch as the current itself will cause injuries or death, 
the rule is more stringent than in a gas case, where some other force is necessary to cause 
an explosion. In such cases the rule is that the transporter must have notice of a leak and 
the opportunity to repair. (Luegene v. Power Co., 1912, 86 Kan. 866, 122 Pac. 1032; 
Hashman v. Wyandotte Gas Co., 1910, 83 Kan. 328, 111 Pac. 469; Cracraft v. Wichita Gas 
Co., 1928, 126 Kan. 775, 127 Kan. 741, 275 Pac. 164). 

Conceding the rule that the transportation of electricity requires the highest degree of 
care, if the company is not an insurer, its liability is limited to cases where some injury 
might reasonably be anticipated. It is not enough that an injury could result, as that would 
go into the realm of speculation. Almost anything is possible. Negligence to be actionable 
must be such that might have been reasonably foreseen by one of ordinary intelligence 
and prudence. In the highway cases, cited above, the electric transporter had notice of the 
use of the highway and should have foreseen that structures of some size would be moved 
thereon. In the Followill case, the company had constructive notice that its equipment was 
a “man trap”. In the Walmsley case, the wires were so low over the highway that they 
caught an object on a farm vehicle. All of these results were not only possible, but highly 
probable. 

When the above cases are compared with the case discussed, it clearly appears that 
the decision in the latter is wrong, as no person of ordinary prudence and intelligence 
would foresee probability of injury from the circumstances related. 


Intoxicating Liquor—Damages to Wife by Reason of Sale to Husband.—Wife, as 
plaintiff, brought an action claiming damages resulting to her from the intoxication of 
her husband, which resulted from drinking Jamaica ginger purchased from the defendant 
druggist. The evidence showed that the Jamaica ginger was sold and purchased as an in- 
toxicating liquor, and that its use resulted in paralysis or “jakeleg” to the husband. 

The evidence further disclosed that the husband purchased one bottle which he drank, 
and which gave him “a little power, and that died down”. He purchased a second bottle, 
and the drinking of this caused paralysis. 

A demurrer to the evidence was sustained. It was held, that the evidence was suffi- 
cient to go to the jury. (Harvey, Dawson and Thiele, J.J., dissenting.) (Coy v. Cutting, 
1933, 138 Kan. 109, Pac. (2nd)____.) 

This is a fact case. The law on the question is clear. It is made so by the statute which 
provides in part: 

“Every wife . . . who shall be injured in . . . means of support . . . in 
consequence of intoxication . . . of any person . . . shall have a right of ac- 
tion . . .” (R.S. 21-2150). 


Not only is the statute clear, but its purpose is unmistakable. 
“It was intended to provide a remedy against the persons furnishing the liquor 


which should produce the intoxicating, where the injuries sustained in person, 
property or means of support should result, in whole or in part, from such intoxica- 
tion.” (Zibold v. Reneer, 1906, 73 Kan. 312, 85 Pac. 290.) 

The gist of the action is intoxication. The sale of intoxicating liquor gives no cause 
of action. It is only when the liquor sold is consumed, intoxication occurs, and injuries 
follow as a result thereof, that a cause of action arises. As is pointed out by Prof. Green the 
problem involved in these cases is not one of causation, but depends upon “a proper defini- 
tion of the scope of the rule relied upon by the plaintiff for protection.” (Rationale of 
Proximate Cause, p. 23.) 

If the statute was designed to give protection against damages resulting from intoxica- 
tion, then it is difficult to see how recovery could be allowed unless intoxication be shown. 
The mere fact that the beverage caused intoxication at one time, or, in the language of 
Justice Brewer, “awakens an appetite” which thereafter causes one to drink to excess 


(Werner v. Edmiston, 1880, 24 Kan. 147), would give no right of action. 
In the case discussed, it is conceded that the first bottle of Jamaica ginger caused no 
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ill effects. The testimony discloses that if any intoxication was caused by it, that it “had 
died down”. The liquor did not cause an incapacigy which prevented the drinker from 
protecting himself against any known or unknown perils of injury. It would seem tha 
the first drink was a mere fortuity; the second drink did not cause injuries from intoxica. 
tion. It was poison. The result is that no injuries resulted from, or could in any way be 
attributable to intoxication. 


While, as stated, the decision is one of facts, it is in the opinion of the writer, clearly 
erroneous. 
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AMONG OURSELVES 





eAmong Ourselves 


Andrew W. Wilson of Ness City was in- 
jured in an automobile wreck, Friday, July 

_ He was on his way to Scott City, where 
he was to attend a Bankers’ meeting. The 
car was overturned either by a tire going 
flat or by hitting loose sand in the road. Mr. 
Wilson was taken to the hospital with sev- 
eral broken ribs and bruises and cuts about 
the head. Mr. Wilson is chairman of the 
State Commission on Social Welfare, in 
which capacity he has served for several 


ars. 
” * * * 


The Bar Association of Northwestern 
Kansas held its fifth annual meeting June 
14, 1933, at Ellsworth. About 100 members 
and wives and daughters were in atten- 
dance. After a forenoon and an afternoon 
session, they enjoyed a banquet at the Hotel 
Tucker. Officers elected for 1933-1934 are: 
Samuel E. Bartlett, Ellsworth, president; 
R. C. Postlethwaite, Mankato, vice-presi- 
dent; J. C. Ruppenthal, Russell, secretary- 
treasurer. Executive Committee, by judicial 
districts: 12th, Tom Kennett, Concordia; 
15th, W. R. Mitchell, Mankato; 17th, E. E. 
Kite, St. Francis; 23rd, J. E. Taylor, Sharon 
Springs; 30th, W. S. Norris, Salina; 34th, 
E. F. Beckner, Colby. 

For General Council, one member was 
named from each of the 26 counties in the 
northwest district. 

Senator E. H. Benson of Colby is the re- 
tiring president. 
* * * 

E. A. Schwartzkopf and wife suffered a 
deep loss on October 4th in the death of 
their youngest child, a baby boy of fourteen 
months. 

* * * 

O. G. Underwood of Greensburg, Kan., 
has returned from Mission, Texas, where 
he has been raising grape fruit for the past 
two years, and has re-entered the practice 
of law. Leon L. Askren, who has been in 
charge of Mr. Underwood’s office during 
his absence, has opened his own office in 
Greensburg and will continue the practice 
there. 

* * * 

Ray H. Beals, Judge of the Twentieth 
Judicial District, of St. John, Kansas, was 
on August 24, 1933, appointed a member 


of the Kansas Judicial Council by Chief 
Justice Wm. A. Johnston of the Supreme 
Court to fill the vacancy caused by the death 
of Roscoe H. Wilson, Judge of the Thirty- 
third Judicial District of Jetmore, Kan. 

Judge Beals was graduated from the law 
school of the University of Kansas and was 
admitted to practice law on June 11, 1903. 
He has taken one post-graduate course at 
the law school of Columbia University, 
New York City, and two post graduate 
courses at the law school of the University 
of Colorado. He served as county attorney 
of Stafford County eight years and was 
elected Judge of the Twentieth Judicial Dis- 
trict at the election of 1924. 

* 


* * 

Lorin T. Peters of the firm of Peters & 
Schoeppel, of Ness City, and well known 
as a diligent and capable lawyer, has been 
recently appointed Judge of the Thirty-third 
Judicial District to succeed Roscoe H. Wil- 
son, of Jetmore, deceased, and has assumed 
his duties. He is forty-four years of age and 
was admitted to practice in 1917. His dis- 
trict comprises Ness, Hodgeman, Rush, 
Edwards and Pawnee. 


* * * 

J. V. Humphrey of Junction City, who 
has been conservator of the First National 
Bank, has been relieved of his responsibili- 
ties at the bank by a reorganization and is 
again devoting his time to the practice of 
law. 


* * * 

Judge H. E. Walter, of the Thirty-sec- 
ond District, has been absent for a num- 
ber of months undergoing treatment for 
asthma and bronchial trouble, having spent 
three or four months near Santa Fe, New 
Mexico. He recently returned home much 
improved in health, but may not be able 
to assume his duties on the bench for a 
month or so. Judge Walter has the largest 
district in the state, consisting of seven coun- 
ties. During his absence since last winter, 
Judge Karl Miller of Dodge City has been 
holding court in Hamilton, Greeley and 
Lane counties; Judge Ray H. Beals, of St. 
John, has been holding court in Scott and 
Wichita counties; Judge F. O. Rindom of 
Liberal has been holding court in Garden 
City and R. S. Field of Syracuse has been 
holding court in Kearny County. 
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C. E. Birney of Oklahoma University 
Class ’33 is another young man entering the 
practice. He is associated with J. V. Severe 
at Dodge City and is the Assistant County 
Attorney of Ford County. 

* * * 

J. P. Coleman, County Attorney of Geary 
County, has recently completed remodeling 
his home into a most attractive residence. 

* * * 

The Southwest Bar Association, which in- 
cludes the five judicial districts of South- 
west Kansas, held its summer meeting at 
Scott City Lake on June 24th. The Hon. 
J. M. Challis, president of the State Bar, 
was the principal speaker. The Association 
will hold its next semi-annual meeting at 
Dodge City during the last week of Dec- 
ember. Hon. Earle W. Evans, of Wichita, 
Kan., president of the American Bar Asso- 
ciation, has indicated that he will attend 
this meeting. This Association was organiz- 
ed in 1924. The late Judge Wilson was one 
of its organizers and its immediate past pres- 
ident. Albert Watkins of Dodge City is 
president this year. ; 

* * e 

U. S. Weary of Junction City has recent- 
ly returned from a two weeks’ vacation 
spent in the mountains of Colorado. 

* * * 

James M. Humphrey, 76, prominent Kan- 
sas lawyer and former prosecuting attorney 
of Bourbon County, died at his home at 
Erie, Kan., on September 23. Mr. Hum- 
phrey was born in Terre Haute, Ind., and 
come to Kansas with his parents and settled 
on a farm near Fort Scott. He taught school 
in Fort Scott and then attended the Univer- 
sity of Kansas. He formerly was a law part- 
ner of Judge J. S. West, a former member 
of the state supreme court. 

* * * 

J. P. Coleman of Junction City has recent- 
ly returned from St. Louis, Mo., where he 
has been on business for the county. 

* * * 

William Henry McCague, long a mem- 
ber of the Barber County Bar, died at his 
home in Medicine Lodge on August 2tst, 
1933. Mr. McCague was 81 years of age at 
the time of his death, having been born in 
Ohio in 1852. Since 1884, with the excep- 
voted his time to the practice of law. The 
past ten or twelve years Mr. McCague has 
been in poor health and has, the past few 


years, been bedfast. Mr. McCague was iden. 
tified with a number of fraternal order. 
particularly the Pythians and Odd Fellows, 
In the latter organization he represented the 
local chapter in the Grand Lodge. At the 
time of his death he was one of the oldes 
members of the local Presbyterian Church, 
He left surviving him his widow, Mrs. Lucy 
O. Purcell McCague, and an only son, 
Thomas Purcell McCague, a civil engineer 
of Ottawa, IIl. 
* 


* * 

Judge Francis C. Price of Ashland, Kan, 
is recovering nicely from a major operation 
performed late in September. 

* * * 


Adrian Houck of Medicine Lodge has 
suffered a heart attack and been unable to 
appear at his office for the last two months, 
He is now in Wichita showing some im- 


provement. 
* * * 


Associate Justice William Easton Hutchi- 
son of the Supreme Court, suffered a mild 
heart attack the first week in September. He 
was in the hospital some time. The physi- 
cian said Justice Hutchison needed a good 
rest more than anything else. He said he 
had advised the Justice to refrain from sit- 
ting with the court until January. 

Ld * x 

The Barber County Bar Association ex- 
pects to entertain at a fitting banquet the 
Bar of the Twenty-fourth Judicial District 
at their annual meeting sometime during 
the month of November. The Twenty-fourth 
Judicial District is presided over by Judge 
George L. Hay of Kingman and is com- 
posed of Kingman, Harper, Pratt and Bar- 
ber counties. For a number of years past 
the bar of that district has held an annual 
meeting, where matters of interest to the 
bar have been discussed, followed by a ban- 
quet and varied programs. This year Bar- 
ber County is the host county. The atten- 
dance at these annual meetings numbers 
from 80 to go, including the attorneys and 


their wives. 
* * 


On the 2gth day of August, 1933, Judge 
George H. Whitcomb of Topeka, died very 
suddenly in Denver, Colorado. Judge Whit- 
comb was appointed Judge of the Second 
tion of five years spent in Oklahoma, he has 
resided in Medicine Lodge where he de- 
Division of the District Court of Shawnee 
County twenty-two years ago when it was 
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first created, and had held this office since 
his appointment. In the course of his many 
ears on the bench he had tried many cases 
of state-wide importance, including utility 
rate cases and other suits to review orders 
of various state boards and commissions. 
Judge Whitcomb was very much respected 
and loved. 

He was born at Stockbridge, Vermont, 
May 21, 1858. He graduated from Dart- 
mouth College with the degree of Bachelor 
of Arts in the year 1885 and from the Bos- 
ton Law School with the degree of Bachelor 
of Laws in 1887. He came to Topeka in 
1887 and practiced law until his appoint- 
ment to the bench. In the course of his 
practice he had several important receiver- 
ship cases, including one of various whisky 

rties. 

He married Jessie Wright, who was her- 
self a practicing attorney for several years. 
He is survived by six children and several 
grandchildren. Judge Whitcomb had been 
a lecturer at the Washburn Law School 
since its foundation, and after his twenty- 
fifth year of teaching he was given the de- 
gree of Doctor of Laws by Washburn. 

* * * 

Payne H. Ratner, of Parsons, Kansas, is 
chairman of the Kansas Committee of the 
American Bar Association on American 
Citizenship, and of the State Bar Associa- 
tion Committee on Americanization and 
Citizenship. The other members of the 
American Bar Association Committee are 
Elmer E. Euwer, Goodland; Irving M. 
Platt, Junction City; Donald W. Stewart, 
Independence; Thomas M. Van Cleave, 
Kansas City; William C. Ralston, Topeka. 
The other members of the State Bar Asso- 
ciation Committee are W. C. Harris, Em- 
poria; Arthur Hurd, Abilene; A. C. Malloy, 
Hutchinson; and E. E. Blincoe, Topeka. 

About the first of this month, Mr. Ratner 
divided Kansas into nine territories and 
gave one to each member of the two com- 
mittees. The committees are very similar so 
he consolidated their work and they are 
handling the two committees together as if 
it were one committee. He asked each mem- 
ber of the committees to get in touch with 
the bar association in each county of their 
territory and urge them to instigate appro- 
priate speeches, discussions and programs in 
the schools, churches, civic groups and or- 
ganizations during the week of September 
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17th, Constitution Week. The response was 
very fine. Every member of the committees 
functioned and the reports indicate there 
was a wide-spread observance of Constitu- 
tion Week over the entire state this year. 

Senator Archer and the Bar Association 
of Brown County placed an appropriate 
half-page advertisement in their newspaper, 
which was very fine. Mr. Ratner and the 
committees feel that the work of these 
committees is quite important in these 
times and they want to make it as effective 
as possible. They would appreciate sugges- 
tions from the members of the bar of the 
State. 

* * * 

Paul H. Heinz was appointed Judge of 
the Second Division of the Shawnee County 
District Court in September, 1933, by Gov- 
ernor Landon, to fill the vacancy caused by 
the death of Judge Whitcomb. Judge Heinz 
became the second judge in the history of 
that Division. He is a native of Topeka, 
and a graduate of Kansas University with 
the degree of Bachelor of Laws, and had 
served as Police Judge, Judge of the Court 
of Topeka, and County Attorney. After he 
retired as County Attorney he became asso- 
ciated with Judge Allen Meyers, Judge of 
the Court of Topeka, in the firm of Heinz 
& Meyers. Governor Landon had requested — 
the bar association to recommend three of 
its members for appointment to the exist- 
ing vacancy and the bar had recommended 
Judge Heinz, Randal C. Harvey, and John 
S. Dean, Jr., in the order named. 

* * * 

The Labette County Bar Association held 
a special meeting September 8th at which 
time a minimum fee schedule was seriously 
discussed and urged. A committee was ap- 
pointed to draft such schedule and submit 
it to an early meeting of the association. 
The Labette County Bar Association would 
like to hear from other Kansas associations, 
which have heretofore put into effect such 
schedules. At this meeting, the Labette 
County Bar Association unanimously de- 
cided that all lawyers in this county would 
close their offices every Saturday noon. It 
was also decided at this meeting to hold 
monthly meetings of their association, at 
which time papers and discussions of in- 
terest to the members of the bar would be 
heard. 
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The new post office and federal court 
house building at Topeka is almost finished. 
The Federal Judges’, United States Attor- 
ney’s office, and the United States Mar- 
shal’s office are now lodged in the new 
building. 

* * * 

The constitutionality of Chapter 80, Ses- 
sion Laws, 1933, is being attacked in the 
case of Wunsch vs. Farmers & Merchants 
State Bank of Argonia, Kan., filed a few 
weeks ago in the Sumner County District 
Court. The Argonia bank failed to open 
after the banking holiday and the deposi- 
tors attempted a reorganization in accor- 
dance with the 1933 law. The suit, filed by 
Wallace & Wunsch, attorneys at Kingman, 
charges that the law itself is unconstitu- 
tional and that the plan of reorganization 
is violative of plaintiff's constitutional right 
of contract. Howard Fleeson of Wichita ap- 


pears as attorney for defendant bank. 
* * * 


Judge J. D. M. Hamilton of Topeka is 
again confined to the hospital. It will be 
remembered that he was operated upon for 


appendicitis shortly after Kansas Day. 
bd * * 


Senator Fred M. Harris of Ottawa is 
spending nearly all of his time in Topeka 
investigating the Finney bond scandal. 

* * * 


Homer Davis, young attorney of Leaven- 
worth, has received the endorsement of 
practically all the members of the Leaven- 
worth County Bar Association for the posi- 
tion of Assistant U. S. Attorney when the 
change is made in that office by the new 
administration. 


* * * 
John L. Hunt, of Topeka, has spent the 
summer at Duluth and has not yet returned 
to his office. 


* * * 

The speaking program of the N.R.A. 
committee of Leavenworth County has been 
turned over to members of the Leavenworth 
County Bar Association and speeches have 
been made in the schools of the county by 
Joseph J. Dawes, the present county attor- 
ney, Wm. D. Reilly and Homer Davis. 

* * * 


Judge L. S. Ferry, Robert Stone, Mar- 
garet McGurnahan, Robert L. Webb, 
Thomas M. Lillard, and Olin Buck, at- 
tended the American Bar Association Meet- 
ing at Grand Rapids. Topeka was well 
represented. 


While the Leavenworth County Distrig 
Court was in session September 16th, a pic. 
ture of the late United States Circuit Judge 
William C. Hook was presented. It was 
accepted by Judge J. H. Wendorff on be. 
half of the Leavenworth County Bar Asso. 
ciation and will be hung on the wall in 
Judge Wendorff’s chambers adjoining the 
district court room. 

The picture was presented by Mrs. Hook. 
It is a picture of Judge Hook in his judi- 
cial robes. He was the presiding judge of 
the Eighth United States Circuit Coun 
when he passed away. He was one of the 
leading lawyers of Leavenworth County 
and the state before he was appointed Unit- 
ed States district judge by President Mc- 
Kinley. is 

* * * 

Former State Senator Vinton Stillings, of 
Leavenworth, passed away the last week in 
August. He was in the office of his father, 
the late Judge Edward Stillings. He always 
manifested a keen interest in the Leaven- 
worth County Bar Association and knew 
practically all the members of the Associa- 
tion. He was an active attorney and his 
loss will be deeply felt. 

s ® * 

Senator James H. Stewart was fatally in- 
jured in an automobile accident just north 
of Akron, Ohio, September 18, 1933, and 
Mrs. Stewart was seriously injured. They 
were enroute to Senator Stewart's birth- 
place in Licking County, Ohio, while en- 
joying a vacation trip. Senator Stewart was 
78 years old. He was vice-president of the 
First National Bank of Wichita, and Kan- 
sas Republican leader for many years. He 
left a noteworthy record of civic and politi- 
cal achievement in Wichita and in the na- 
tion. He had a hand in all prominent Re- 
publican policies and was a leader for 40 
years. 

He served in the state legislature from 
1905 to 1913 as Senator from the 5th Dis- 
trict. He was delegate to the Republican 
Convention in 1920, 1924, 1928 and 1932. 
He was chairman of the Republican Cen- 
tral Committee for Sedgwick County for 25 
years. His success was remarkable. Since 
1895 he was a member of the Sedgwick 
County Bar Association. The entire political 
party of the state as well as hosts of others, 
will feel keenly his loss. 
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Tue Lawyer’s RounDTABLE 


The Lawyer’s Roundtable 


(It is the writer's purpose to open for discussion a number of live subjects, not in judicial language, 
ut in common fireside talk. Each subject will be treated briefly and all readers are invited to send in 
their ideas, with names signed and not over one hundred words, which will be printed as far as possible. 
No article will take more space than two pages in the Journat with comments limited to one page to 


each issue.) 
What is a modern court. Does anybody know? Are we just now in a state of fluidity from which 


something will emerge? 

The courts and attorneys are tied together in such a way that what affects one is bound to affect 
the other. 
- Not so long ago time seemed of little importance as applied to courts. The client came to the lawyer, 
the lawyer had just a few cases on hand, expenses were little, and for a small fee he would spend days 
or perhaps weeks preparing a case for trial. Then he would go into court. Hours would be occupied 
arguing such motions as time to plead, to make definite and certain, to strike—all with the deepest 
griousness and consideration. There seemed no end to a lawsuit. Finally the case would come to trial. 
After hours spent getting a jury, days in introducing evidence, long harangues to the jury, the jury 
would retire to a room almost without chairs, tables or accommodations and eventually return with a 


verdict. 
Many such cases today are disposed of with fifteen minutes for arguing motions and a half-day 
for trial. 


With some district judges in this state handling over one thousand cases a year, the old method 
would swamp the courts. Then the question comes up: “Is this the better way or is the old way the better?” 


Perhaps to get another slant on the matter we should consider the lawyer for a while. Today the 
law has become more and more a money-making business or profession. Young men and women go into 
the profession to make a living and a good living. Naturally they seek to make their money as easily as 
possible, being in that respect like all other human beings. 


Office expenses such as rent, stenographers, law books, and supplies are heavy. They must be met 
regularly. And in addition enough profit must be realized to give the practitioners good net incomes. 


That is in normal times. 


The result: Competition is keen. Fees are reduced. The lawyer must depend on volume of business 
rather than large individual fees for a net income. He does not have time to spend hours arguing mo- 
tions, days trying small cases. Always before him is necessity of income. In fact, the day seems to be here 
when the average lawyer cannot afford time spent in court. Loss in the office is too great. In larger 
firms, prominent members shift the preliminary work and much of the trial work to younger and less 
experienced members of the office. This naturally has another result. The young lawyer with a large 
firm breaks into the work quicker than he used to but he works alone without the experience of the older 
head to guide him. In other words, it is a sink-or-swim proposition, which quickly shows what he is 
made of. It is a fine thing for him when he makes good. It throws just a little more responsibility on the 
court, for after all, the client's rights must be safeguarded. 


Is this the best thing for the young lawyer? 


And is it time to make an effort to bring back the importance of the trial business of lawyers? Should 
we adopt a system of office and trial lawyers, having each class of lawyers devote themselves to their 
particular branch? This will be discussed later. Will be glad to have you send in your ideas now. 


Coming again to the modern court. Two very distinct movements seem to be working at this time. 
The first is hinted at above. The busy, business court. Formality is to be disregarded. The judge is to hold 
sessions on any and all occasions that will convenience the hurried lawyer in his anxiety to get court 
business out of the way for the purpose of helping his financial income. Pleadings are to be glossed over, 
the barest outlines presented, and if corrections are needed, let the judge make the corrections as the case 
proceeds in trial. This aids not only the busy lawyer but the careless or perhaps more correctly the 
slovenly lawyer who gets hurried advice in street-corner fashion from his fellow practitioner instead of 
the laborious method of study and investigation and who hashes his pleadings together. 


On the other side is a demand for a return to a quiet, solemn but learned exposition of the law on 
the part of the judges. First, judges are to be invested with robes or gowns with an idea that it will en- 
hance the respect and confidence in which courts should be held. Matters are to be handled in the most 
formal and at the same time in an efficient way. Pleadings are to be exact in statement, thorough in ex- 
position. The lawyer who is lax must conform to highest standards, and if he does not do so expect to 
be left out. Law is to be made a profession, practiced by professional men in a professional way—with 


income a result rather than a primary object. 
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Will this proposal do the things that are expected? Will it increase respect for courts among laymen 
and raise the standard of the profession without denying the average citizen full use of the courts? This 
proposal has been made to the judges of the 18th Judicial District at Wichita. At a recent meeting of dis. 
trict judges many quietly expressed a desire to see this come about in Kansas. The judges wonder what 
the average lawyer thinks of this proposition, for usually it is the average which governs. 


There is another school advocating abolition of the jury system. Some are struck with horror at the 
very idea. What! Do away with the very basis of the Anglo-Saxon system? Never! No, never! But back 
comes the answer that three judges would be better, would give more exact justice, more expeditiously at 
less expense. This is a subject which it is proposed to discuss at greater length later. But what is your idea? 


Then we have those who advocate taking all regulations of courts and procedure from the legislature, 
Let the lawyers and the courts regulate matters. We are moving toward that in Kansas, gradually yet 
surely as we hope to prove a little later. Are lawyers and courts best fitted to remedy their own defects 
and mistakes or is the help of laymen valuable? There we find another topic for more extended discussion, 


Now, this is just a little flyer, a sail put out to see if we Kansas lawyers are interested in having dis- 
cussed or in discussing practical problems. The writer is not better fitted or as well as many of you to 
lead these discussions but has an inclination to do so if you would like to have it done and join in. If you 
think it would be worth while drop a line to the JouRNAL OF THE Bak AssoctaTION or to the writer. 


—Grover Prerpont, of the District Court, Wichita, Kansas, 


Roscoe Wilson 
e 


Judge Wilson was born March 13, 1881, at Belle Flower, Illinois, and died July 25, 
1933, at Rochester, Minnesota. He was the son of Thomas C. and Margaret Catherine 
Wilson. Since 1884, the Wilson family has lived in Hodgeman County, and in Jetmore 
since about 1886. Here Roscoe attended the public schools, later teaching several years in 
the schools of the county. For some time he was assistant postmaster for his father. 


The foundation of his legal education was had at the University of Kansas Law 
School, and he was admitted to practice law in 1903. While editor of the Jetmore Repub- 
lican from 1903 to 1911 he used the columns of the paper to initiate and further many 
civic interests. In 1911 he sold the paper and turned exclusively to his profession. He was 
appointed attorney for the city of Jetmore, and while in office revised and compiled 
the city ordinances. 

As representative from Hodgeman County in the state legislature in 1919, ability 
made him a leading legislator and left its imprint upon the statutes of our state. In 1920 
he was appointed to the judgeship of the 33rd Judicial District, to which position he was 
repeatedly elected, and which he occupied at the time of his death. He was made a mem- 
ber of the Kansas Judicial Council in 1931, and reappointed in June, 1933. 


Mr. Wilson was married on Dec. 21, 1905, to Miss Dorothy Raser, who, with her 
three children, Howard, Catherine and Dorothy, survive him. He leaves also his father 
and his only sister, Mrs. S. C. Olson, both of Jetmore, his mother having died in 1911. 


He was baptized in the Methodist Church when a child, and was always a loyal 
supporter of the church and its interests. His fraternal connections include the Masonic 
Lodge, O.E.S. Chapter, and the Lions Club. With a keen sense of the need for coopera- 
tion among lawyers for the betterment of laws and practice, he was the moving spirit in 
the organization of the Southwest Kansas Bar Association (of which he was president 
last year), the Northwestern Kansas Bar Association of Southwest Kansas. 

Few projects aimed at the progress of his home town and the enrichment of living 
in it were urged or materialized without his help. 

To his intimate acquaintances, he was a loyal and esteemed friend; to the members 
of the bar, a counsellor and guide; to his associates in legal and legislative assemblies, an 
earnest and able co-worker; to his community, a director of progressive thought and a 
leader in civic achievement; and withal, a man who loved home above all else. 
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INTEGRATION Procress IN UNITED 
States Courts 

All ten circuits were represented, and 
only one by proxy, at the Judicial Confer- 
ence convened in Washington on Septem- 
her 28. The official report, as usual, throws 
much light on the status of the federal court 
machinery. In general, it may be said that 
there were about ten per cent fewer cases 
sarted in the year ending June 30, 1933, 
than in the preceding year, and more cases 
were disposed of than were started. The 
total number of criminal cases pending at 
the close of the fiscal year was 13,646, as 
compared with 15,360 at the close of the 
previous year. 

As to the circuit court of appeals it is re- 
ported that these courts have kept abreast of 
their work in a satisfactory manner. 

The awkward condition now arising in 
the trial courts is due to the fact that the 
statute authorizing additional district court 
judges prevents the filling of vacancies. The 
idea that the increased force of judges might 
be only of temporary need has proved un- 
true. A year ago the Conference recom- 
mended that fourteen such judgeships be 
made permanent. Now it is stated that there 
is an imperative necessity for a further in- 
crease of nine judges for trial courts, as 
recommended a year ago. But in view of 
existing economic conditions the Confer- 
ence refrains from renewing its recommen- 
dation at this time, except as to two places 
in New York and two in California. 

There are six recommendations for legis- 
lation advanced by the attorney general and 
approved by the Conference, which may be 
described concisely as follows: 

To prevent the invalidation of an indict- 
ment because of the service of one or more 
unqualified persons on the grand jury, if it 
shall appear that twelve or more grand jur- 
ors not disqualified concurred in the find- 
ing. 

To permit the powers of a senior circuit 
judge under disability to be exercised by the 
other judges of the circuit in the order of 
seniority. 

To relieve district judges from the duty 
of certifying to expense accounts of states 
attorneys and their assistants. 


~Wuar Orners Are Doinc 


What Others Are Doing 





To abolish the requirement of a certificate 
by a district judge as to the necessity for 
appointment of assistant prosecutors. 

To amend the statute of limitations to 
permit the government to re-indict at any 
time within the next succeeding term, in 
cases where a demurrer or other dilatory 
plea is sustained, after the period of limita- 
tions has run, on the ground that the in- 
dictment is bad as a plea. 

It is further advised that the spouse of a 
respondent should be a competent, but not 
a compellable witness, except as to confi- 
dential communications. 

The recommendation is renewed that the 
Conference be authorized by congress to 
suggest to it needed changes in statutory law 
affecting the the jurisdiction, practice, evi- 
dence and procedure of the district and cir- 
cuit courts. 


Procedure After Verdict 

A very important part of the sessions was 
that in response to the act of February 24, 
1933, which authorized the supreme court 
to prescribe rules of practice and procedure 
in respect to all proceedings after verdict 
in the district and circuit courts. As a basis 
for discussion the attorney general had sub- 
mitted a draft of proposed rules which was 
considered in advance of the meeting by 
the judges of both courts. The members of 
the Conference brought the opinions of 
judges from their circuits and a very full 
discussion was afforded. 

“These proceedings of the Conference 
were extremely helpful not only with re- 
spect to the immediate purposes in view, 
but also as they brought before the Con- 
ference, vividly and in detail, the existing 
causes of delays in the prosecutions of crim- 
inal appeals and the remedies which may 
be deemed to be available.” 

This rather terse report, consisting of 
eight small pages, together with similar pre- 
vious reports, illustrate the growing integra- 
tion of the national judicial system. The re- 
cent report illustrates the value of giving 
to the trial judges concrete problems in 
procedure and administration. In the past 
year progress has been made in working 
out cooperative study between the bench 
and the bar in respect to the needs of ad- 
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ministration. The federal system is still op- 
pressed by its burdens, but it is making 
headway up the grade.— From American 
Judicature Society Journal, October. 

* 2 * 
DiscrpLinary ProcepurE OF FRENCH Bar 

In preparing his address to the Tennes- 
see State Bar Association entitled A Unified 
and Self-Governing Bar, Professor Edson R. 
Sunderland made a study of the Bar of 
France from original sources, and reported 
as follows: 

In France the bar, which includes every 
practicing advocate, is entirely under the 
regulation and control of its own members. 

In every locality where there are six or 
more lawyers there is an organized bar, hav- 
ing a governing council elected by the 
members. The membership of the council 
varies from five to fifteen, depending on the 
size of the bar, that in Paris, however, con- 
sisting of twenty-four. Council members are 
elected by direct votes of the registered law- 
yers belonging to the bar, but only those 
lawyers are eligible who have been register- 
ed for a certain number of years. 

All disciplinary power over members of 
the bar ordinarily rests in the council, but 
if it is for special reasons unable to function 
matters of discipline go to the court of ap- 


The council may impose penalties con- 
sisting of warning, reprimand, suspension 
or disbarment. Where the warning or repri- 
mand carries with it loss of eligibility for 
membership in the council, and in every 
case of suspension or disbarment, an appeal 
lies to the court of appeal. 

The details of French disciplinary pro- 
cedure differ among the various bars. Gen- 
erally the president, when presented with a 
complaint, names an examiner to make a 
preliminary investigation. Quite commonly 
this part of the proceeding is kept secret 
even from the lawyer against whom it is 
directed, and he is informed of it only when 
the council decides to pursue the matter. If 
the case continues, the examiner hears what 
the accused has to say after he has been in- 
formed of the facts presented against him. 
The examiner may call witnesses, seek in- 
formation from magistrates, and require the 
production of records. Every protection 
provided by the criminal law must be ac- 
corded to the accused. He must be confront- 
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ed by the witnesses and informed of the 
evidence against him. 

Eight days after the examiner has made 
a report to the council, the accused appears 
before that body, and is accorded the as. 
sistance of one of his brethren. The session 
of the council is secret. Its decision is rep. 
dered by majority vote, and is entered on a 
special register. The accused is then notified 
of the result by the president of the bar, 

In case of an appeal the hearing takes 
place in chambers and is not public. 

That the standards of conduct of French 
lawyers are of the highest and most exact. 
ing character is universally recognized, and 
even slight infractions bring the prompt 
and vigorous censure of the bar. Self-gov. 
ernment if not the only cause of the envi- 
able position of the bars of France, has at 
least made possible the development of the 
best professional traditions and practice — 
From American Judicature Society Journal, 
October. 

+ * e 

The mid-year meeting of the bar dele. 
gates of the Florida State Bar Association 
will be held at Jacksonville Beach, Florida, 
November 3. The work of the conference 
will be confined to consideration of two 
questions: first, coordination of local and 
state bar associations, and, second, integra- 
tion of the bar by legislative or judicial 
action. 

* * @ 

Are the lawyers asleep? 28,000 are mem- 
bers of the American Bar Association, out 
of 175,000 lawyers in the United States. 
Over 100,000 doctors are members of the 
American Medical Association, out of 160,- 
ooo doctors in the United States. 

* * * 


Figures from the United States Census 
might be of particular interest in determin- 
ing the present over-crowded condition of 
the bar. 


United States 
Alabama 

Arizona 

Arkansas 
California 
Colorado 
Connecticut 
Delaware 

Dist. of Columbia. 
Florida 


Population Lawyers (*) 
122,775,046 160,605 131 
2,646,248 1,598 60 
435,573 542 124 
1,845,482 1,512 82 
5,677,251 10,109 178 
1,035,791 1,563 151 
1,606,903 ~—- 1,886 117 
238,380 207 87 
486,869 3,477 714 
1,468,211 2,615 178 
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Georgia ...------ 2,908,506 2,813 97 
eee 445,032 580 130 
llinois .....----- 7,630,654 11,770 154 
SOs ........5. 3,238,503 3,818 118 
WME eee ees 2,470,939 2,634 107 
Kansas .......-.- 1,880,999 1,832 97 
Kentucky ........ 2,614,589 2,639 101 
Louisiana ........ 2,101,593 1,632 78 
Maine .....-.---. 797,423 763 96 
Maryland ........ 1,631,526 2,782 171 
Massachusetts .... 4,249,614 6,940 163 
Michigan ........ 4,842,325 4,507 93 
Minnesota ....... 2,563,953 3.145 123 
Mississippi ....... 2,009,821 1,249 62 
Missouri ......... 3,629,367 5,560 153 
Montana ......... 537,606 714 133 
Nebraska ........ 1,377,963 1,751 127 
Nevada .......... 91,058 231 254 
New Hampshire .. 465,293 363 «78 
New Jersey ...... 4,041,334 6,633 164 
New Mexico ..... 423,317 350 83 
New York ....... 12,588,066 27,593 219 
North Carolina ... 3,170,276 2,389 75 
North Dakota .... 680,845 600 88 
+ are 6,646,697 8,886 134 
Oklahoma ....... 2,396,040 3,514 147 
a 953,:786 1,595 167 
Pennsylvania ..... 9,631,350 8,093 84 
Rhode Island ..... 687,497 675 98 
South Carolina ... 1,738,765 1,135. 65 
South Dakota .... 692,849 743 107 
Tennessee ....... 2,616,556 2,484 95 
a 5,824,715 6,591 113 
eer 507,847 603 119 
Vermont ........ 359,611 331 92 
Virginia ......... 2,421,851 2,419 100 
Washington ...... 1,563,396 2,285 146 
West Virginia .... 1,729,205 1,554 90 
Wisconsin ....... 2,939,006 2,600 98 
Wyoming ........ 225,565 300 133 
United States Average.............. 131 


* Number to each 100,000 of population. 
—Taken from the State Bar Journal 
of California. 
+ * * 
Nove Pian Betnc Triep In SEMINOLE 
County, OKLAHOMA 
Judge C. Guy Cutlip, Judge of the Super- 
ior Court of Seminole County, located at 
Seminole, Oklahoma, is the originator of a 
new plan in the state of Oklahoma in try- 
ing jury cases, where the jury fund has be- 
come exhausted, using two attorneys of the 
Seminole County Bar as triers of the facts. 
Judge Cutlip, in speaking of his plan, 
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states that it is wholly dependent upon the 
waiving of the regulation jury. He states 
that of course there are some cases that can 
only be tried by a jury, such as when the 
personal equation enters, giving to the liti- 
gant the viewpoint of the street and the 
farm and the individual opinion as to the 
morals of the particular transaction or facts. 
In such particular cases waivers of the jury 
are not expected. 

Judge Cutlip stated further that in cases 
where the jury was waived, two or more 
lawyers are designated to sit with him as 
the triers of the facts. They are sworn to 
do so, and render a written decision to the 
court of the facts. He endeavors in the first 
instance to select attorneys who are not in- 
terested either in the parties, the attorneys 
or the facts. Objections are permitted to be 
taken by the parties as there might be mat- 
ters or influences which the court could not 
know, and that would tend to disqualify or 
unduly influence the attorneys sitting with 
him. 

He stated that he now has a docket 
working under this procedure; that it is 
found to work very nicely and entirely satis- 
factorily to litigants and attorneys. Calling 
the attorneys to assist with the court pro- 
vides an added zest, a new experience, and 
one which they state they appreciate very 
much. It removes them from the trial floor 
and allows them to judge of the trial from 
a different angle. They see, and may cor- 
rect errors which one, as an attorney, falls 
into in the trial of cases. 

He states that he finds that the attor- 
neys compass the testimony and the facts 
with surprising facility, and so far finds that 
they are more inclined to follow the evi- 
dence and facts than is true of the average 
layman jury. 

On the docket now before the court, he 
has selected many of the attorneys of the 
county, different ones for each case, so as 
to get the idea over to them. 

The attorneys in Seminole County have 
volunteered their services unanimously, even 
though there are no funds with which to 
pay them, even for their necessary expenses. 

If the plan works, it is figured that next 
year there will be saved to the county hun- 
dreds, if not thousands of dollars, and at 
the same time the court will be enabled to 
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pay the attorneys sitting with the court their 
necessary expenses. 

The plan was adopted for three reasons: 
first, to save money to the overburdened 
taxpayers from the cumbersomeness of the 
present jury system; second, to expedite bus- 
iness (it is much quicker than the jury sys- 
tem), and supply an added efficiency; and 
third, to dispose of the ever-increasing busi- 
ness of the court. 

The court states that he was more than 
pleased with the plan in its application; that 
the lawyers enjoyed the service which added 
to their experience and imbued them with 
a much kinder conception of the judge’s 
position, and they will have a greater ten- 
dency to recognize and correct the faults of 
the trial lawyers on the floor. 

Judge Cutlip naturally does not instruct 
the lawyers, but suggests to them the court’s 
idea of the law applicable to the facts of 
the particular case. The “sitting” attorneys 
then retire, consult their notes and memory 
of the facts and return their written deci- 
sion into court, which is filed with the 
papers in the case. On this finding the judg- 
ment of the court is based. The plan further 
is to select and arrange the sitting attorneys 
so that they will not be in a position of 
trying each others’ cases, which might tend 
to encourage a “swapping” of judgments, 
although it is almost sure that such a thing 
would not take place as one gets a differ- 
ent viewpoint when sworn and selected to 
try a cause as a judge or jury. 

The lawyers in Seminole County are 
unanimous in their endorsement of Judge 
Cutlip’s plan, and they are unanimous in 
their belief that much expense will be elim- 
inated to the people, and time to the court, 
and will bring an added efficiency into the 
trial of cases—From the Oklahoma State 
Bar Journal. 

* * 

The fifty-third annual meeting of the Bar 
Association of the State of Missouri was 
held at Kansas City, September 29 and 30. 
Honorable Jesse W. Barrett of St. Louis 
was elected president; Honorable James A. 
Potter of Jefferson City was elected secre- 
tary; and Honorable James E. King of St. 
Louis was elected treasurer. 

* * * 


On October 16, 1933, the Supreme Court 
of Missouri, enbanc Proceedings of Paul 


Richards for Disbarment, No. 32431, stated 
the distribution of par between the legisla. 
tive and judicial departments respecting ad. 
mission to practice and disbarments of at. 
torneys in Missouri. The opinion was writ. 
ten by Judge Frank E. Atwood, all judges 
concurring. The court declared that the 
power to admit and to disbar attorneys was 
judicial and not legislative. 

* * * 

Recently the Kansas City Bar Association 
presented to the United States District Court 
a panel of portraits of all of the judges of 
the District Court since its beginning. These 
portraits were presented and accepted by 
Honorable Merrill E. Otis, present United 
States District Judge, at the annual meeting 
of the Missouri Bar Association, Septem. 
ber 30. 


“Lawyers AND Nationat Recovery 


“We are all to a great extent in the same 
boat as far as our desire to expedite and in- 
sure a national industrial recovery is con- 
cerned. Everyone, lawyer or layman, should 
be willing to do everything possible to help 
the cause. 

“But when it comes to the execution of 
the plans which have been adopted, certain 
fundamental distinctions remain which no 
emergency can blot out. The law still re- 
mains a profession, with a special function 
in the administration of justice; and not an 
industrial or trade group such as the Na- 
tional Industrial Recovery Act deals with. 
It has its own Code of Ethics inculcating a 
high standard of conduct in all professional 
relations which no ‘code of fair competition’ 
submitted under the provisions of that meas- 
ure is likely to approximate. Those even re- 
motely familiar with the legal profession 
should see at once that in the nature of 
things such a code as the National Indus- 
trial Act contemplates, a code regulating 
competition, is wholly inapplicable to a pro- 
fession whose relations with the courts, the 
public and its own membership are con- 
trolled by ethical principles established in 
ancient days. 

“Even a casual reading of the act shows 
beyond question that the title accurately de- 
scribes its purpose and that it is an indus- 
trial recovery measure. That there has been 
some misunderstanding of its scope, as evi- 
denced by a number of letters received by 
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the Secretary of the Association, is no doubt 
due to the fact that many did not have the 
text available when they wrote and possibly 
to the further fact that many were anxious 
to do their part and were wondering if the 
measure in some way afforded them an op- 
nity. Fortunately for the Act and its 
chances of working out successfully, it con- 
cerns itself with very practical and concrete 
things and does not invite what could only 
be a mere gesture of good will from pro- 
fessional groups outside of its real intent. 

“The following statement from a reliable 
source, under the title “The National Re- 
covery Act and Lawyers’, briefly answers 
all the questions that have been, or are 
likely to be, asked. After pointing out 
that the Act imposes no obligation on 
the legal profession to submit any sort 
of code and also that the President’s Re- 
employment Agreement is not applicable to 
those not comprehended within the terms 
of the Act, it adds: ‘There is nothing to 
prevent lawyers from conforming to the 
essential provisions of the Reemployment 
Agreement, namely, the establishment of 
minimum wages and maximum hours for 
their employees. On the other hand, the 
legal profession by its very nature cannot 
with propriety submit a code of fair com- 
petition.’ 

“Lawyers can and will do their part and 
it will be no insignificant one; and they will 
do it best by remembering the age-long 
duties and responsibilities of the profession 
and living up to them.” 


“Tue NationaL Recovery Act 
AND LAWYERS 


“Considerable uncertainty exists in the 
National Recovery Administration and 
among the members of the legal profession, 
as to the applicability of the National In- 
dustrial Recovery Act to the profession, and 
the propriety of lawyers becoming parties 
to the President's Reemployment Agree- 
ment. 

“The Act itself deals only with trade and 
industry. Obviously, the legal profession 
does not come within the scope of either of 
these terms. It has been suggested that, not- 
withstanding the fact that the Act was not 
intended to compel the legal profession to 
submit a Code of Fair Competition, it was 
desirable that such a code be submitted. 
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However, an examination of the provisions 
of the Act prescribing what shall and what 
shall not be included in codes of fair com- 
petition should demonstrate conclusively, 
even to the mind of a layman, that it should 
be impracticable to undertake to submit a 
code of fair competition to govern the law- 
yers of the United States. 

“The question then arises, ‘Should the 
lawyers become parties to the President’s 
Reemployment Agreement?’ Paragraph 11 
of that agreement provides that the party 
signing it agrees ‘to cooperate to the fullest 
extent in having a code of fair competition 
submitted by his industry at the earliest 
possible date, and in any event before Sep- 
tember 1, 1933. 

“That this paragraph is not applicable to 
persons not comprehended within the code 
provisions of the National Recovery Act, is 
expressly stated by the N.R.A. The posi- 
tion of the N.R.A. conceding that the legal 
profession is not within the Act has not 
been clearly understood, and misstatements 
of it have issued from apparently authori- 
tative sources. 

“There is nothing to prevent lawyers 
from conforming to the essential provisions 
of the Reemployment Agreement, namely, 
the establishment of minimum wages and 
maximum hours for their employees. On the 
other hand, the legal profession by its very 
nature cannot with propriety submit a code 
of fair competition.”—From American Bar 
Association Journal. 

* * * 


“The possibility that legislation underly- 
ing the recovery movement may in some 
form be brought before the supreme court 
of the United States for adjudication adds 
new interest in the composition of that 
court now. 

“The more common estimates place Jus- 
tices Brandeis, Stone, Roberts and Cardozo 
with the liberal group, who would be like- 
ly to weigh the new legislation in the light 
of modern social and industrial conditions, 
and interpret the constitution with present- 
day conditions in view. That is, they would 
be more likely than the others to support 
the legislation. 

“Another group of four justices—Suther- 
land, Van Devanter, McReynolds and But- 
ler —are generally classed as conservative 
and likely to interpret the constitution quite 
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strictly and in conformity with the letter. 
If that decision is warranted, the balance of 
power in the court, and the deciding vote 
would be in the hands of Chief Justice Char- 
les E. Hughes. 

“The Chief Justice so far has shown him- 
self independent of both schools of thought, 
though his training would seem to incline 
him to the conservative side. Anyhow, it is 
an able and well-balanced court, to which 
to take these great issues.” —Columbus Dis- 


patch. 
* * * 


“Kansas seeks to make its legislative ses- 
sions shorter, more orderly and efficient. For 
this purpose it has established, by statute, a 
permanent legislative council which will 
work between sessions. 

“This group will investigate abnormal 
local conditions, receive complaints and sug- 
gestions, draft programs and specific bills 
for the consideration of the legislature and 
perform other services which will save the 
legislature and the state time, energy and 
money. : 

“Such work, if well done and given suit- 
able publicity, cught to cut down the power 
of selfish interests and prevent their lobbies 
from getting control of any legislature. It 
should insure really intelligent legislation. 

“Indifference concerning the public good 
is less to blame than ignorance of how to 
go about obtaining it, and how to avoid the 
wiles of those who want special favors.”— 
Mansfield Journal. 


% * * 
Hartrorp CoLiece oF Law ApproveD 


By action of the Council of Legal Educa- 
tion and Admissions to the Bar shortly fol- 
lowing the annual meeting, the Hartford 
College of Law was approved by the Amer- 
ican Bar Association with the exception of 
those students who commenced their law 
study prior to the current year. It thereby 
becomes the first law school having only 
night classes to meet the American Bar re- 
quirements. There are ten institutions on 
the approved list which come under the 
classification of mixed schools as they have 
both morning and evening classes. The 
claim has been frequently made that Amer- 
ican Bar standards are such as to make it 
impossible for a pure night school to quali- 
fy. The Hartford College of Law, however, 
has built up a library of over 7,500 volumes, 
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has a teaching staff of three full-time men, 
and has met all the other qualifications for 
approval. Professor Thomas A. Larremore, 
who formerly taught at Stanford, the Uni. 
versity of Oregon, Tulane, University of 
Kansas, and Washburn, has recently been 
appointed as dean.— From American Bar 
Association Journal, November. 
* * % 


With the addition of Hartford, there are 
now eighty-four schools on the approved 
list, including the University of Detroit, 
Boston College of Law, and the School of 
Jurisprudence of William and Mary, which 
have been added during the last year. 


On the third of October, 1933, a special 
committee of the Tennessee Bar Associa- 
tion presented a petition to the Supreme 
Court of that state, asking the court to in- 
crease the qualifications for admission to the 
bar. The petition closed with these words, 
“Sincerely believing that the high standard 
of the profession of the law may be best 
protected and maintained by raising the 
standards for admission to the bar, we re- 
spectfully but most earnestly urge this Hon- 
orable Court to immediately promulgate a 
rule requiring that applicants for admission 
to the Bar of Tennessee shall have had at 
least two years’ pre-legal college training 
above high school, and that this rule become 
effective simultaneously with the rule re- 
guiring at least two years’ study of the prin- 
ciples of law and equity.” 

The petition was presented in response 
to a resolution passed at the meeting of the 
State Bar Association on June gth and roth, 
1933. The report of the committee of the 
State Bar on Legal Education and Admis- 
sions to the Bar, in which this resolution 
was included, is quoted in full at the end 
of this digest. 

* * * 

The Pennsylvania Bar Association, at its 
meeting on June 21st last, considered sev- 
eral matters of interest in connection with 
admissions to the bar. These are summar- 
ized in the report of the meeting which 
appears in the September, 1933, number of 
the Pennsylvania Bar Association Quarterly 
at page 107. It says, “The Association re- 
commends that the rules for admission to 
the bar be changed so that the period of 
six months’ clerkship in a law office must 
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he continuous and may begin only after the 
applicant has taken (not necessarily passed) 
his final examination. If this recommenda- 
tion be adopted, a student may no longer 
serve his clerkship in installments of two 
months during three summer vacations 
while pursuing his studies in law school. 

“The proposed plan to admit lawyers on 

tion for three or five years and not to 
it them to practice in the courts for 
one year after their admission was rejected. 

“Whether the county judges should limit 
the number of persons to be admitted to 
the bars of their several courts by fixing 
quotas each year was a subject of much de- 
bate. It was contended that the decreasing 
volume of business and the increasing num- 
ber of lawyers are causing unemployment 
similar to that in industry, and are inclin- 
ing men in desperation to unethical con- 
duct. On the other hand, the quota system 
was referred to as undemocratic, un-Ameri- 
can, and an infringement of individual 
liberty. Delaware and Montgomery coun- 
ties have already adopted the quota system; 
other counties are considering it. The reso- 
lution to recommend it to the judges failed 
of adoption.” 

& * 
Overcrowpep OccuPATIONs 

One of the real problems of this sum- 
mer and coming autumn is the employment 
of many thousands of young men and wom- 
en who graduated from high school and 
college only a few weeks ago. But even if 
considerable improvement occurs in the 
general unemployment situation, the fact 
remains that certain occupations are over- 
crowded and give promise of remaining so, 
regardless of economic conditions. Among 
these overcrowded occupations none stands 
out more conspicuously than the profession 
of the law. 

The fact that we have far more lawyers 
in proportion to population than Canada, 
Great Britain, France and Germany, does 
not necessarily have much meaning. But 
the fact that 9,500 new lawyers are admitted 
each year when only half that number are 
needed to maintain the 1930 census ratio 
of 131 lawyers to each 100,000 of popula- 
tion is more significant. There were enough 
lawyers in 1930—and everyone admits that 
there were—yet the country takes on every 
year just twice as many as withdraw from 
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the profession or who die. Moreover, the 
number of applicants who actually take 
the bar examinations every year is about 
20,000, or twice the number admitted. Many 
of those refused are ultimately admitted by 
means of cramming and taking subsequent 
examinations. 

Now, if all the applicants or all those 
who finally secure a license were sufficiently 
qualified and of high moral character, the 
situation would not be serious from the 
point of view of the public, whether it was 
from the viewpoint of the lawyer or not. 
But, as the committee on legal education 
and admissions to the bar of the Ameri- 
can Bar Association, says: “Unfortunately, 
such is not the case, and with increased 
competition comes increased strain on the 
moral and ethical standards of the bar.” In 
fact, Dean Pound, of the Harvard Law 
School, declares that one of the serious 
economic wastes in this country comes from 
ill-trained lawyers and those lacking pro- 
fessional spirit, who crowd the lower ranks 
of the bar and consume the time and energy 
of the courts. 

It is the public, adds Dean Pound, which 
ought to be pushing for better things in 
the training of the rank and file of the bar, 
especially in the larger cities. Unfortunately, 
the legislatures, which act for the public in 
the different states, are the hardest to con- 
vince that a fair amount of general educa- 
tion and legal training is necessary. Legisla- 
tures seem to feel that the practice of law 
should be open to everyone who aspires to 
it, regardless of the injurious effect upon 
society at large. 

The situation is a serious one, and yet 
there has been considerable progress in the 
past ten or fifteen years in raising educa- 
tional standards. Certainly the continuing 
efforts of committees of the American Bar 
Association deserve public support. No one 
contends that educational equipment alone 
will make a lawyer who can serve the best 
interests of the public. It is difficult to 
measure moral qualities or to eliminate the 
morally unfit by educational tests alone. Yet 
if these are high, the candidate has at least 
shown the outward indication of compe- 
tence, and a beginning has been made in 
raising standards. 

The main point is that in a society as 
complex and specialized as that of today 





162 


the number of untrained and ill-trained law- 
yers should be reduced to minimum and 
the morally unfit wholly eliminated. For 
lawyers not only advise people on legal 
questions, they take a highly important part 
in the administration of public justice, they 
take a decisive part both in administering 
political institutions and in making laws in 
our legislative assemblies, and they, more 
than any other class, give advice as to the 
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conduct of the great business enterprises, 

The cleanness and soundness of our econ. 
omic and social system depend as much 
upon keeping down the number of unfit 
and unethical lawyers as upon any one 
single factor. To this end, the bar associa. 
tions, the bar examiners, the courts and the 
legislatures must work unceasingly. — A, 
Editorial from the July 15, 1933, issue of 
The Saturday Evening Post. 





